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  MATTERS TO CONSIDER FOR THE  
2023 ANNUAL MEETING AND PROXY 
SEASON 

Every year, in the course of preparing for their annual general meetings (“AGM”), reporting 
issuers must ensure their disclosure complies with updated requirements under corporate and 
securities laws, stock exchange rules, new guidance from proxy advisory firms and regulators, 
and developing corporate governance trends. 

The checklist and overview that follow are intended to help reporting issuers in Canada prepare 
for the 2023 proxy season and their upcoming AGMs and the associated annual disclosures by 
identifying key developments in disclosure rules and governance practices over the past year. 
Where we have posted an article with further details on a particular topic, a link is included in 
the following pages. 

Environmental, social and governance (“ESG”) topics continue as the predominant theme this 
year, with proxy advisory firms implementing new policies on climate change disclosure for 
certain issuers and enhancing their policies on diversity disclosure. Beyond ESG matters, 
however, regulators and proxy advisors have continued to issue guidance on more traditional 
themes, including disclosure of the impact of the current economic conditions on an issuer’s 
performance, financial position and prospects, cyber security, forward-looking information and 
non-GAAP and other financial measures.  

If you have any questions about the matters discussed in this publication, please contact any 
member of our Corporate Finance & Securities Group. 

This publication is a general overview of the subject matter and should not be relied upon as legal advice or legal opinion. 
© 2023 Lawson Lundell. All rights reserved. Lawson Lundell LLP is a British Columbia Limited Liability Partnership 

https://www.lawsonlundell.com/services-practices-Corporate-Finance-and-Securities


 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

Assess environmental and social practices and disclosure, particularly relating to climate change and 
diversity, in light of regulatory initiatives and investor focus. 

Demand for substantive, standardized ESG disclosure continues to increase. Board oversight of 
environmental and social issues and diversity remain central issues for regulators and proxy advisory 
firms. Securities regulators are actively considering international developments and how they may impact 
or further inform the proposed National Instrument for disclosure of climate-related matters – for more, 
please see page 3. 

Continue to ensure clear and comprehensive disclosure is provided regarding shareholder participation 
rights at virtual meetings.  

Providing shareholders with robust disclosure in proxy materials and meaningful opportunities for 
participation at virtual meetings continues to be important for the 2023 proxy season – for more, please 
see page 6. 

Provide clear, consistent and issuer-specific disclosure, particularly in respect of evolving economic 
circumstances.  

Securities regulators remain focused on ensuring investors are provided with detailed, transparent, and 
up-to-date disclosure, particularly in light of continued interest in ESG matters and current economic 
uncertainties – for more, please see page 7. 

Ensure disclosure of all non-GAAP and other financial measures complies with National Instrument 52-
112 – Non-GAAP and Other Financial Measures Disclosure (“NI 52-112”). 

Disclosure of non-GAAP and other financial measures remains a focus area for securities regulators. 
Reporting issuers should ensure that the disclosure of all non-GAAP measures, ratios and financial 
measures is compliant with NI 52-112 – for more, please see page 9. 

 

In the case of CBCA companies, ensure proxy materials and annual meeting items reflect recent 
amendments to the CBCA. 

Beginning August 31, 2022, new requirements relating to the election of directors and shareholder 
proposals came into force – for more, please see page 12. 

 

 

 

 

 

 

I. CONSIDERATIONS RELATING TO ESG AND DIVERSITY 

II. UPDATES AND GUIDANCE FROM CANADIAN SECURITIES REGULATORS 

III. PROXY ADVISORY VOTING GUIDELINES FOR 2023 

IV. CORPORATE LAW UPDATES 

Consider the impact of updates from proxy advisory firms in their 2023 proxy guidelines.  

In addition to matters such as board diversity and environmental and social risk oversight, proxy 
advisory firms are focused on cyber risk oversight, long-term incentive awards, non-employee director 
deferred share unit plans and director commitments – for more, please see page 10. 

 



 

 

Environmental, Social and Governance  

Climate-related disclosure  

ESG remains a priority in 2023, with issuers facing new government mandates and proposals, as well as 
increased scrutiny of voluntary disclosure.  

In 2023, we expect to see further developments regarding the proposed National Instrument 51-107 – 
Disclosure of Climate-Related Matters (“NI 51-107”). NI 51-107 would establish mandatory climate-
related disclosure requirements for reporting issuers in Canada, largely premised on the framework 
developed by the Task Force on Climate-Related Financial Disclosures (“TCFD”). As currently proposed, NI 
51-107 would apply to all reporting issuers (other than investment funds and certain specified issuers), 
and the required disclosure would fall into four broad categories: Governance; Risk Management; 
Strategy; and Metrics and Targets. For a detailed summary of the proposed NI 51-107, please see our 
November 2021 blog post (accessible here).  

Since publication of NI 51-107, significant international developments have occurred with respect to 
climate-related disclosure. In March 2022, the United States Securities and Exchange Commission (the 
“SEC”) proposed rule changes that would require registrants to provide certain climate-related 
information in their registration statements and annual reports. In addition, throughout 2022 the 
International Sustainability Standards Board (the “ISSB”), the body charged with developing a 
comprehensive global baseline of sustainability-related disclosure standards, released two exposure 
drafts followed by a number of updates, including a proposed climate-related disclosure standard.  

While NI 51-107 and the SEC and ISSB proposals are all largely based on TCFD recommendations, some 
substantive differences exist. In October 2022, the Canadian Securities Administrators (the “CSA”) 
provided an update regarding NI 51-107, noting that it was “actively considering” these international 
developments and how they may impact or further inform NI 51-107. Although the CSA indicated that 
climate-disclosure standards are a priority, there have been no updates with respect to the proposed 
implementation date for NI 51-107. Existing climate-related disclosure requirements, including 
requirements to disclose material climate-related risks and responsibility for risk management and 
oversight, continue to apply. 

In the meantime, proxy advisory firms continue to look for disclosure of board oversight of environmental 
and social issues. In particular, beginning in 2023, Glass Lewis & Co. (“Glass Lewis”) will generally 
recommend a negative vote for the governance committee chair of any issuer in the S&P/TSX Composite 
Index (expanded from the S&P/TSX 60 in 2022) that fails to provide explicit disclosure regarding board 
oversight of environmental and social issues. Glass Lewis has indicated that while the structure of such 
oversight is best determined by the issuer, it will examine an issuer’s proxy statement and governing 
documents to determine if directors maintain a meaningful level of oversight of and accountability for an 
issuer’s material environmental and social impacts. 

While Institutional Shareholder Services (“ISS”) does not have a similar general policy, both ISS and Glass 
Lewis have introduced new expectations for issuers that they consider to be significant greenhouse gas 
(“GHG”) emitters. Glass Lewis has indicated that issuers whose GHG emissions represent a “financially 
material risk” should provide clear and comprehensive disclosure regarding these risks, including how 
they are being mitigated and overseen. Moreover, for issuers with “material exposure to climate risk 
stemming from their own operations”, Glass Lewis believes (i) thorough climate-related disclosures in line 
with the recommendations of the TCFD should be provided, as well as (ii) explicit and clearly defined board 
oversight for climate-related issues. If either or both of these disclosures are absent or significantly 
lacking, Glass Lewis may recommend voting against the chair of the committee (or board) charged with 
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oversight of climate-related issues, or if no committee has been charged with such oversight, the chair of 
the governance committee. 

Similarly, ISS has announced a new voting recommendation policy for issuers listed on the Toronto Stock 
Exchange (the “TSX”) that are deemed to be significant GHG emitters, which ISS has limited to issuers on 
the Climate Action 100+ Focus Group list. ISS will generally recommend voting against or withhold from 
the incumbent chair of the responsible committee (or other directors on a case-by-case basis) where it 
determines that the issuer is not taking the minimum steps necessary to understand, assess, and mitigate 
risks to the company and the larger economy related to climate change. ISS expects minimum steps to 
include detailed disclosure of climate-related risks in line with the TCFD recommendations and medium 
term GHG reduction targets or net zero-by-2050 GHG reduction targets relating to a company's operations 
(Scope 1) and electricity use (Scope 2).  

While for the most part ESG disclosures remain voluntary in Canada, issuers are reminded to approach 
this disclosure with the same rigor that is applied to their mandated disclosures. In November 2022, as 
part of its continuous disclosure review, the CSA identified an increasing number of issuers 
“greenwashing” their disclosure (see page 7 for more details of the CSA’s findings and recommendations).  

Gender Diversity Disclosure  

Since the introduction of gender disclosure requirements in 2015, the CSA has conducted annual reviews 
for the purposes of identifying key trends. In October 2022, the CSA published the results of its eighth 
annual review, based on a review sample of 625 TSX listed issuers. Notable trends identified include:  

Trend Year 1 
(2015) 

Year 8 
(2022) 

Total board seats occupied by women 11% 24% 

Chairs of the board who are women -- 7% 

Board vacancies filled by women -- 45% 

Issuers with at least one woman on their board 49% 87% 

Issuers with 3 or more women on their board 8% 30% 

Issuers with at least one woman in an executive officer position 60% 70% 

Issuers that adopted a policy relating to the representation of women on 
their board 

15% 61% 

Issuers that adopted targets for the representation of women on their 
board 

7% 39% 

The CSA noted that issuers are presenting data related to these disclosure requirements in varying ways 
making it more difficult to locate and interpret the relevant information. The CSA recommended issuers 
consider presenting the required disclosure in tabular format (see CSA Multilateral Staff Notice 58-313 for 
specific guidance).  
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Both ISS and Glass Lewis have updated their gender diversity policies for 2023, converging towards a 30% 
requirement, with some notable differences.  

Glass Lewis will generally recommend a negative vote for the nominating committee chair of any TSX 
issuer where its board is not at least 30% gender diverse, and against all members of the nominating 
committee where its board has no gender diverse directors. For companies not listed on the TSX, Glass 
Lewis will continue to recommend a negative vote for the nominating committee chair if there are no 
gender diverse directors. Glass Lewis may refrain from recommending a negative vote if the issuer has 
provided a sufficient rationale or plan to address the lack of diversity on the board. 

Similarly, ISS will generally recommend a negative vote for the nominating committee chair of S&P/TSX 
Composite Index issuers where women comprise less than 30% of the board. For TSX issuers which are 
not also S&P/TSX Composite Index constituents, ISS will generally recommend a negative vote for the 
nominating committee chair where there are no women on the board of directors. Significantly, and unlike 
Glass Lewis, ISS will not consider mitigating factors, including whether the issuer has publicly disclosed a 
written commitment to achieve such representation, unless the issuer meets one of the specified 
exemptions, which are very narrow.  

Racial/Ethnic Diversity Disclosure  

ISS has indicated that commencing in 2024, it will generally recommend a negative vote for the 
nominating committee chair of issuers in the S&P/TSX Composite Index where the board has no apparent 
racially or ethnically diverse members. Racial and/or ethnic diversity is defined as “Aboriginal peoples 
(means persons who are Indigenous, Inuit or Métis) and members of visible minorities (means persons, 
other than Aboriginal peoples, who are non-Caucasian in race or non-white in colour).” 
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Virtual Meetings 

As the world emerges out of the COVID-19 pandemic, many reporting issuers continue to hold shareholder 
meetings either entirely virtually or via a “hybrid” model allowing for both in-person and virtual 
shareholder participation. Given this trend, as discussed in our March 2022 blog post (accessible here), 
on February 25, 2022, the CSA published guidance to assist issuers with complying with their continuous 
disclosure obligations in the context of virtual meetings and to underscore the importance of facilitating 
shareholder participation. 

In particular, the CSA recommended, among other things, that: (i) meeting materials clearly and 
comprehensively disclose how a shareholder can participate in the meeting, including the process for 
accessing and voting at the meeting, and how the issuer expects to receive and address shareholder 
questions; (ii) issuers ensure that any virtual meetings provide shareholders with a level of participation 
comparable to what would be reasonably expected at an in-person meeting; and (iii) in the case of a 
contested shareholder meeting, issuers consider implementing certain additional protocols where 
appropriate. 
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Regulatory Guidance 

In November 2022, the CSA published CSA Staff Notice 51-364 – Continuous Disclosure Review Program 
Activities for the fiscal years ended March 31, 2021 and March 31, 2022 (“Staff Notice 51-364”) to report 
on common disclosure deficiencies noted over the last two years. In this notice, the CSA reminded issuers 
of the importance of clearly explaining the impact of relevant circumstances on their operations, 
especially in light of evolving economic conditions and uncertainty. In addition to highlighting some 
general areas of disclosure identified from their review that may be particularly pertinent in light of this 
uncertainty (such as risk factor disclosure, the use of certain financial measures and material change 
reporting), the CSA flagged certain common deficiencies in respect of: (i) financial disclosure; (ii) 
“greenwashing” and inconsistent disclosure; and (iii) mineral project disclosure.  

Financial Disclosure 

The CSA noted various areas of deficiencies in respect of financial statements and management’s 
discussions and analyses (“MD&As”). For example, the CSA found that certain issuers did not disclose 
sufficient information in their financial statements to enable readers to understand the nature, amount, 
timing and uncertainty of certain revenues, and the effect of credit risk on cash flows. 

With respect to MD&As, the CSA remained focused on the disclosure of vague and/or overly optimistic 
forward-looking information (“FLI”) without a clear statement of underlying material factors or 
assumptions. The CSA reminded issuers that FLI must not be disclosed unless the underlying assumptions 
are reasonable and noted that, in certain circumstances, issuers are required to provide updates to 
previously disclosed FLI. In addition, the CSA expressly flagged that venture issuers and early-
stage/development-stage issuers should provide sufficient detail when describing significant projects, 
such as plans for the project, concrete milestones for the project, required approvals and expected 
timelines, and related expenditures, including, where appropriate, a breakdown of certain costs.  

“Greenwashing” and Inconsistent Disclosure 

The CSA focused on ESG-related disclosure and found increasing instances of issuers providing potentially 
misleading, unsubstantiated or otherwise incomplete claims relating to their ESG-related activities, in 
both voluntary and continuous disclosure documents (often referred to as “greenwashing”). Additionally, 
the CSA noted that the terms “ESG” and “sustainability” are being used to refer to a wide variety of factors 
and, as a result, the use of these terms, without more specific disclosure about the specific factors being 
considered and how they are being measured and evaluated, may be misleading. 

Staff Notice 51-364 noted that all information contained in all disclosures (whether or not voluntary), 
including ESG-related information, must be sufficiently detailed, factual, balanced and consistent. To help 
avoid “greenwashing” in particular, if ESG-related ratings and other metrics are used, the name of the 
rating, the relevant criteria, and the third party certifying the rating, if applicable, should be disclosed as 
rating methods may significantly differ among raters.  

Additionally, the CSA found that where issuers provided voluntary disclosure (such as sustainability 
reports, presentations and public surveys), there were a number of instances of inconsistencies between 
the voluntary disclosure as compared to the disclosure required to be filed under securities legislation. 
Issuers should ensure that any material information included in voluntary disclosure is also included in 
their required continuous disclosure documents.  
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Mineral Project Disclosure  

Staff Notice 51-364 reminds issuers that, despite challenges presented by the COVID-19 pandemic, 
“qualified persons” continue to be required to conduct in-person site inspections of mineral projects. 
Further, the CSA noted that certain disclosures made by issuers relating to equivalent grades may be 
potentially misleading, especially where different metals are recovered at different rates.  
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Non-GAAP and Other Financial Measures Disclosure Requirements 

NI 52-112 came into force in 2021 to regulate the disclosure of non-GAAP and other financial measures 
(see our February 2022 blog post, accessible here). The new requirements are aimed at addressing the 
concerns of securities regulators about the significant variance in disclosure practices surrounding non-
GAAP financial measures and the potential to mislead investors. NI 52-112 regulates the disclosure of five 
categories of “specified financial measures”: non-GAAP financial measures; non-GAAP ratios; total of 
segments measures; capital management measures; and supplementary financial measures. Compliance 
by reporting issuers with NI 52-112 is mandatory, subject to certain limited exceptions, such as in the case 
of reporting issuers that are investment funds, designated foreign issuers or SEC foreign issuers (each 
within the meaning of applicable securities laws). 

As part of the CSA’s continuous disclosure review program, it specifically reviewed issuers’ compliance 
with certain aspects of NI 52-112. Staff Notice 51-364 identified the following common deficiencies in 
issuers’ disclosure: 

a) failure to include the required quantitative reconciliation in an earnings release; 

b) failure to display non-GAAP financial measures in an earnings release with no more prominence than 
that of the most directly comparable financial measure disclosed in the primary financial statements; 

c) failure to describe significant differences between a forward-looking non-GAAP financial measure and 
its equivalent historical non-GAAP financial measure; 

d) failure to appropriately identify a total of segments measure and to, in turn, include the requisite 
disclosure; 

e) confusing labelling of supplementary financial measures (such as the use of a well-established 
industry term for a measure having a composition that is inconsistent with well-established 
expectations); 

f) disclosure being inappropriately incorporated by reference into investor presentation documents 
(e.g. attempting to incorporate by reference an MD&A not yet filed or failing to specify the location 
of the applicable disclosure contained in the MD&A); 

g) failure to provide the required comparative information (e.g., a quantitative reconciliation) for all 
comparative periods presented; and 

h) failure to disclose each non-GAAP financial measure used as a component of a non-GAAP ratio 
(including in cases of non-GAAP ratios containing forward-looking information). 

The CSA has expressed that it remains focused on and will continue to monitor disclosure of non-GAAP 
and other financial measures. Accordingly, issuers that are not exempt from NI 52-112 should ensure that 
their disclosure of non-GAAP measures, ratios and financial measures is compliant with NI 52-112, taking 
care to heed the common deficiencies outlined above. 

  

– 9 – 

https://www.bcsc.bc.ca/securities-law/law-and-policy/instruments-and-policies/5-ongoing-requirements-for-issuers-insiders/current/52-112
https://www.lawsonlundell.com/the-business-law-blog/canadian-securities-administrators-adopt-new-non-gaap-and-other


 

 

Additional Proxy Advisory Updates 

In addition to updates relating to ESG topics described above, ISS and Glass Lewis issued updates relating 
to cyber risk oversight, long-term incentive awards, non-employee director deferred share unit plans and 
director commitments, and provided clarification on previously issued guidance on multi-class share 
structures with unequal voting rights, compensation committee performance and company 
responsiveness to say-on-pay analysis. 

Cyber Risk Oversight 

Due to the growing risk of cyber-attacks and regulators’ increasing focus in this area, Glass Lewis now 
views cyber risk as material for all companies and has stated that all companies should evaluate and 
mitigate these risks to the greatest extent possible. Although Glass Lewis will generally not make voting 
recommendations on the basis of a company’s oversight or disclosure concerning cyber-related issues, 
they encourage all issuers to provide clear disclosure concerning the role of the board in overseeing issues 
related to cybersecurity. Furthermore, Glass Lewis may recommend voting against appropriate directors 
where a company has experienced cyber-attacks that caused significant harm to shareholders and the 
company’s disclosure or oversight was, in Glass Lewis’s view, insufficient. 

Long-term Incentive Awards 

Glass Lewis has increased the minimum percentage of the long-term incentive grants that should be 
performance-based from 33% to 50% and will raise concerns in its analysis of an executive pay program 
where performance-based long-term incentives fall below this threshold. Consistent with previous years, 
in the absence of other significant issues with an executive pay program, Glass Lewis may not give a 
negative recommendation; however, a negative trajectory in the allocation amount of long-term incentive 
awards that are subject to performance-based vesting conditions may lead to an unfavourable 
recommendation. 

Director Compensation – Non-Employee Director Deferred Share Unit Plans 

ISS has provided a policy update on non-employee director (“NED”) deferred share unit plans in an effort 
to align with shareholder expectations. ISS will now generally recommend voting for a NED deferred 
compensation plan, regardless of the potential overall dilution to common shares that may result, if 
deferred share units may only be granted in lieu of cash fees on a value-for-value basis (no discretionary 
or other grants are permitted).  

Director Commitments 

Both ISS and Glass Lewis have updated their policies on director commitments for issuers listed on the 
TSX Venture Exchange (the “TSXV”). ISS has implemented a policy to recommend a negative vote for 
director nominees who (i) are non-CEO directors and serve on more than five public company boards or 
(ii) are CEOs of public companies and serve on more than two public company boards, other than the 
company of which they are CEO. Glass Lewis has clarified its policy so that a director will be considered to 
be overcommitted if they serve on more than four external TSXV boards.  

Additionally, Glass Lewis has clarified its guidance for when a director of a TSX issuer may be considered 
to be overcommitted, though the policy remains effectively unchanged. The update clarifies that for TSX 
issuers, a director will be considered to be overcommitted if they serve as an executive officer of a public 
company while serving on more than one additional external public company board (meaning that they 
will be considered overcommitted if they serve on two public company boards, neither of which is the 
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company of which they are an executive). Glass Lewis will generally recommend opposing the election of 
a director that is overcommitted at the companies where they do not serve as an executive. 

Clarifying Amendments 

Multi-Class Share Structures with Unequal Voting Rights 

In 2022, Glass Lewis began to recommend a negative vote for the chair of the governance committee at 
issuers with multi-class share structures with unequal voting rights when the issuer did not provide for a 
reasonable sunset of the multi-class share structure. This year, they may instead recommend a negative 
vote for a director representative of the major shareholder if they deem it more appropriate to hold the 
shareholder accountable. Glass Lewis may also consider exempting directors from a negative 
recommendation if there is multi-year evidence of recent exemplary governance practices and 
responsiveness to shareholders. However, in cases where evidence exists that a company with a multi-
class share structure is unresponsive to concerns of minority shareholders, Glass Lewis may recommend 
a negative vote for the governance committee chair. 

In instances where a board has adopted a multi-class share structure in connection with an IPO, spin-off 
or direct listing within the last year, Glass Lewis will generally recommend a negative vote for the chair of 
the governance committee or the most senior representative of the major shareholder up for election if 
the board did not: (i) commit to submitting the multi-class structure to a shareholder vote at the 
company’s first shareholder meeting following the IPO; or (ii) provide for a reasonable sunset of the multi-
class structure (generally seven years or less). 

Compensation Committee Performance 

Glass Lewis has provided clarification on front-loaded award practices and the use of mega grants, defined 
as outsized awards to individuals, sometimes valued at over $100 million. Glass Lewis may recommend 
withholding votes from the chair of the compensation committee when mega-grants have been granted 
and the awards present concerns such as being excessive in quantum, lacking sufficient performance 
conditions, and/or being excessively dilutive. 

Company Responsiveness for Say-on Pay Analysis 

When issuers receive more than 20% shareholder opposition to a say-on-pay proposal, Glass Lewis 
expects a board to demonstrate a commensurate level of engagement and responsiveness to the 
concerns behind the disapproval. Glass Lewis has clarified that in assessing the level of opposition to say-
on-pay proposals, they may examine the level of opposition among disinterested shareholders as an 
independent group. 
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Updates to the Canada Business Corporations Act 

As discussed in our April 2022 blog post (accessible here), certain amendments to the Canada Business 
Corporations Act (“CBCA”) relating to director elections and shareholder proposals for public companies 
came into force on August 31, 2022. 

Election of Directors 

Under the CBCA, shareholders must now be allowed to vote “for” or “against” each director candidate, 
separately, on an annual basis pursuant to a true “majority voting” regime. In the case of an uncontested 
election, if a candidate does not receive a majority of the votes cast “for” their election, due to the new 
“majority voting” requirements, they will not be elected (and the corresponding board position would 
remain vacant) and cannot be appointed to the board before the next annual meeting, subject to limited 
exceptions. However, if the unelected candidate is an incumbent director, such director may continue in 
office for a limited period of time.  

Since a similar “majority voting” regime is already imposed on issuers that are listed on the TSX (with a 
few distinctions from the requirements set out in the CBCA), we expect that these changes will be most 
significant to CBCA corporations listed on other stock exchanges, such as the TSXV and the Canadian 
Securities Exchange where similar “majority voting” requirements are not imposed by the stock 
exchange’s rules. 

Shareholder Proposals 

Shareholders are now permitted to submit proposals closer to the date of the corporation’s next annual 
meeting, and the final date by which a shareholder proposal may be submitted for the following annual 
meeting must be disclosed in the company’s current management proxy circular.  
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