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Introduction

The current economic climate has presented challenges for some businesses,
and opportunities for others.

In 2008, Lawson Lundell announced the formation of its Financial Recovery Group –
a multidisciplinary group of lawyers brought together to assist our clients in navigating
their way through today’s challenging economic times. The members of the Financial
Recovery Group have assisted clients in overcoming financial challenges and in pursuing
business opportunities during both the current and prior economic downturns. A list of
the members of the Financial Recovery Group, together with their personal biographies,
is available on our website at www.lawsonlundell.com,

The members of the Financial Recovery Group have put together this booklet to
provide practical tips for businesses operating in today’s economic environment.
We hope that you find the tips contained in this booklet both interesting and useful.

For more information on the topics discussed in this booklet, please contact either your
Lawson Lundell lawyer or any of the members of the Financial Recovery Group listed at
the back of this booklet.
John Smith
Managing Partner

© Copyright 2009 Lawson Lundell LLP. All rights reserved. This booklet is provided for general information purposes only and should
not be relied on as legal advice or opinion. For more information, please contact one of our lawyers at 604.685.3456
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Sealing the Deal: Things to Consider
when Contracting with Financially
Distressed Companies − by Heather Ferris

Given the deep recession that is now being felt world-wide,
it is important for entrepreneurs and managers to be mindful
of what steps can be taken to protect them when contracting
with third parties who may be financially distressed. You need
to know how to spot the early warning signs of financial trouble
such as a variation and/or a lengthening in payment terms,
promised payments that don’t materialize or are short, N.S.F.
payments, panic ordering, refusal or delay in returning phone
calls etc. This skill is unfamiliar to many entrepreneurs and
managers whose outlook in relation to their businesses tends
to remain optimistic even at the worse of times.

Depending upon the nature of the transaction, business owners and managers should consider taking
one or more of the following steps when dealing with a customer or client whom they suspect may be
in financial difficulty:

1

			If you are a supplier of goods it is important to recognize that in the event your customer
goes into bankruptcy or receivership, you may have a right to seek repossession of goods
that you sold and delivered to that customer provided you meet certain requirements under
the insolvency legislation known as the Bankruptcy and Insolvency Act (“BIA”). To exercise the
right of repossession, you must meet the strict time limits that are imposed under the BIA.
Therefore, be sure to immediately contact your lawyer upon learning that a customer has
gone into bankruptcy or receivership.

2

			Reduce the size of the orders permitted on credit. This can be combined with increased
frequency of orders, as necessary, to accommodate the financially distressed buyer’s needs.
This will minimize exposure to this particular customer.
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			Consider reducing exposure of credit. For example, consider requiring payment net
20 days rather than the usual net 30/45 days. If your customer objects to the new
terms of credit, consider taking security over the inventory and goods that you supply
on credit. If you do take security, it is important to contact your lawyer to ensure that
the documentation and registrations are properly done to ensure you have priority
over the goods you supplied.

4

			Conduct a name search of your customer at the personal property registry to
determine whether your customer has granted security to anyone and, if so, the
nature of that security. This information will help you assess the risks associated with
providing credit to your customer. Demands for specific information relating to the
amount of indebtedness and the security granted by your client to a secured creditor
is available under provincial legislation.

5

			If you are considering buying assets from a financially distressed entity, it is important
to recognize that some provincial and federal statutes impose statutory charges and
liens that could result in the assets you purchase being encumbered by those statutory
claims or liens. For example, under the Income Tax Act, certain tax claims are secured
by a charge on the assets of a tax debtor and if the tax debtor sells those assets the
statutory charge attaches to the assets that were sold. Therefore, before purchasing
assets from a financially distressed entity, be sure to consult with your lawyer about
			

this matter.

6

			If you are buying the assets or goodwill of business from a financially distressed
entity, and there is going to be a holdback that will form part of the purchase price for
adjustments etc., it is important to ensure the holdback is properly placed in escrow
or under a trust agreement where the purchaser is a beneficiary under a primary trust.
Otherwise, you run the risk that if the vendor goes into bankruptcy or receivership the
funds will be considered part of vendor’s estate and may not be available to you,
the purchaser, to make claims against.
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7

			Similarly, if you are buying assets or goodwill from an entity that may be financially
distressed and is in need of the cash, all such transactions should be reviewed by legal
counsel to ensure it cannot be set aside or challenged in a real insolvency on the basis
			

of a preference, fraudulent conveyance or any of the other options available to attack

			

pre-insolvency transactions.

8

			Obtain warranties or representations from your customer that employee wages
and benefits are paid up to the date of the transaction, including vacation pay, and/
or indemnities from directors etc. with respect to outstanding employee liabilities.
Alternatively, depending upon the size and complexity of the transaction, setting up
an escrow arrangement may be prudent to ensure those amounts are paid. Failure to
take those steps could result in the assets you acquire being subject to deemed security
interests under the BIA.

9

			Obtain your customer’s consent to doing periodic credit bureau searches and be sure to
do the searches as it may contain valuable information that will assist you in assessing risk.
For example, it may alert you to any judgments that have been granted against
			

the customer.

Doing business with financially distressed entities is challenging. There are steps that can be taken
to reduce the risk but you will in many cases need to seek legal advice to ensure your rights are
fully protected.
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The Funding Fiasco: What you can do
when Faced with Staggering Pension
Funding Obligations − by Lisa Chamzuk

The funding crisis facing Canadian pension plans has become an all too familiar news item. The current global
recession creates a range of difficulties for plan sponsors. Not only does it become increasingly difficult for plan
sponsors to contribute to their pension plans when corporate profits are shrinking, but poor investment returns
means that sponsors of defined benefit pension plans1 may be required to make special payments to meet their
funding obligations.

In light of the difficulties created by the current economic situation, plan sponsors must be proactive about
funding issues and be aware of the available options. What options are available depends upon the nature of the
plan, how it is structured, how it is funded and its jurisdiction. While the tips that follow are designed to apply to as
wide an audience as possible, plan sponsors facing funding issues are encouraged to seek out plan specific advice.

1.		 Take Advantage of Funding Relief Measures					
		
		In tough economic times even making the required, monthly contributions to the pension plan can
be a struggle for the employer. However, sponsors of defined benefit pension plans not only have
an obligation to fund the normal cost of the plan, they must also make special payments to fund
any unfunded liability or solvency deficiency that may be determined to exist. A solvency valuation
is a method of assessing the funded status of a pension plan based assuming that the plan had to
be wound up on the date of the valuation. The valuation determines whether the plan is sufficiently
funded to pay all of the benefits accrued for service up to the date of the valuation (the fictional
wind-up date). If the plan’s liabilities on wind-up exceed the plan’s assets on wind-up, the plan is
said to have a solvency deficiency. To contrast, an unfunded liability arises when the plan’s liabilities
exceed its assets, but calculated on the assumption that the plan will continue indefinitely.
1

I n a defined benefit pension plan, the members accrue or earn benefits based upon a formula set out in the plan, and the sponsor
then makes contributions necessary to fund those benefits. In contrast, in a defined contribution plan, sometimes called a money
purchase plan, the employer’s obligation is only to make a contribution that has been agreed to, and does not have an ongoing
funding obligation (other than to pay the contribution amounts).
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		Pension legislation sets out the rules for how and when sponsors must make special payments
to address solvency deficiencies or unfunded liabilities determined to exist.
		Recently, Canadian pension regulators have acknowledged the difficult situation facing sponsors
of defined benefit plans and have passed legislation to give those sponsors greater flexibility
in terms of their funding obligations. For example, the Pension Benefits Standards Act (Canada)
(which applies to federally regulated pension plans) has been amended to extend the solvency
deficiency amortization period from 5 to 10 years, provided the active and retired members
agree to the extension or the employer secures a letter of credit to cover the difference.
		In B.C. there are two significant changes in the options available to employers that concern
solvency funding to note:
			

(a)	Applications to Extend the Solvency Deficiency Amortization Period

				Ordinarily, if a B.C. pension plan experiences a solvency deficiency the employer must
make special payments to eliminate the deficiency, amortized over a 5 year period.
Employers have always been allowed to apply to the Superintendent of Pensions (the
B.C. pension regulator) for an extension of that 5 year deadline. Recently, however,
the Superintendent revealed a greater willingness to approve such applications
when the Office published the “Guidelines for Requests for Solvency Extensions for
Defined Benefit Pension Plans”. The Guidelines set out a list of specific questions the
Superintendent will ask when considering an application for an extension:
					

(i)	Is the extension in the best interests of the plan members? For example,
will the extension help to continue the plan?

					

(ii)	Is the deficiency the result of factors largely beyond the employer’s control,
such as market volatility?

					

(iii)	Will the special payments made on the 5 year timeline cause financial
hardship for the employer?

					

(iv)	Can the sponsor provide assurance of its ongoing financial viability?

					

(v)	Does the sponsor have a good record regarding administration and filings?

					

(vi)	Have all other required contributions and other special payments been paid
on time?

					

(vii)	Has the sponsor reviewed the form and design of the plan to ensure that
the benefits promised are affordable?
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	The first three questions set out above reveal that the Superintendent of Pensions is sympathetic
to the situation facing defined benefit plan sponsors. Any sponsor of a defined benefit plan in B.C.
that is suffering from a solvency deficiency should consider making the application contemplated
by the Guidelines.
(b)	Letters of Credit can be Used to Fund Solvency Deficiency
			The BC Pension Benefits Standards Regulation has been amended to permit an employer to
use a letter of credit to fund a solvency deficiency. Previously BC courts had held that a letter
of credit was insufficient. The letter of credit must be irrevocable and unconditional, must
be made out to the benefit of a fund holder in trust and must make the issuer contractually
liable to pay if a demand is made.

2.

Carefully Consider any Post-Retirement Group Benefit Promises

		
		Many companies offer a program of post-retirement group benefits to their former employees.
In recent years the cost of post-retirement group benefits has steadily increased due to the rising
cost of health care generally and the rising numbers of retirees. Unlike pension benefits which vest
at the time the service is rendered by the employee, if post-retirement benefits vest at all, they
only vest on retirement. Therefore, to eliminate some of the pension related cost an employer
can consider eliminating post-retirement group benefits on a go forward basis, and even for
current retirees provided those benefits have not vested (for example, if the employees were told
at the time that they retired that the benefits are contingent and could be changed at any time).
Special considerations arise if the post-retirement group benefits were collectively bargained, but
generally this is one area where employers have some flexibility and ability to control costs.
		Before any such benefits are reduced or eliminated a careful review of the nature of the
		post-retirement group benefit promise must be undertaken to ensure that the reduction or
elimination is permitted.
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Downsizing in a Downturn: Points to Consider
when Reducing your Workforce − by Rob Sider

As tough economic times put a dent into businesses’ bottom lines,
downsizing the workforce is a front and center option for saving
your business money. But given notice and severance requirements,
downsizing can also be expensive. This article examines employees’
legal rights during a downsizing, employer options, and how using those
options can reduce costs if you plan ahead.

Planning Ahead

Planning ahead can make all the difference when downsizing your workforce. It is important to constantly
monitor your employee needs and ensure that your employee compliment is not excessive. Terminating or laying
off employees can have significant cost implications if done without sufficient notice. If you continue to monitor
your needs, when downsizing your workforce you will be in the best position to utilize the strategies of temporary
lay offs, transfers or working notice periods, all of which may be useful in reducing your employee compliment
and achieving that reduction in the most cost effective manner.

Lay Off or Termination

In most unionized environments, the collective agreement governing the employment relationship between
employees and their employer will allow the employer to lay off employees for a certain period of time before the
layoff constitutes a termination.
In most cases:
		 •	The collective agreement will require the employer to provide some notice to the union and/or the
employees of the impending lay off.
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		 •	The lay off will be required to be in reverse order of seniority, provided the employee has the
qualifications to do the task required.
		 •	Bumping may also ensue.
As a result, prior to engaging in lay offs of unionized personnel, an employer must consider:
		 •	The collective agreements.
		 •	Notice of lay off provisions.
		 •	Any inabilities of its remaining workforce and the possible bumping scenarios which may result.

In cases where the reduction in employees is significant there will also be a requirement under the Labour
Relations Code to provide notice to the union and to attempt to work out an adjustment plan with the union,
which may require the consideration of things such as possible alternatives to the lay off, counselling and
retraining, severance, early retirement and other matters.

For non-unionized employers, the Employment Standards Act allows an employer to temporarily lay off an
employee for up to 13 weeks. Provided the employee is brought back prior to the conclusion of the 13 weeks,
the lay off is not considered a termination for the purposes of the Employment Standards Act. However, if the
employee is not brought back to work within that time frame, the termination date is retroactive to the first day
of lay off. This retroactivity may cause problems for an employer in planning for the group termination provisions
under the Employment Standards Act (which is discussed below).

It is important to note that while the Employment Standards Act allows for temporary lay offs, it is generally
understood at common law that an employer is not entitled to lay off an employee absent some specific
agreement or policy. As a result, a lay off of non-unionized personnel may constitute a termination at common
law and may trigger severance requirements.
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Notice or Severance

In a non-unionized environment, a provincially regulated employer may terminate an employee’s employment
by providing either notice or severance pay in lieu of notice (federal employers, like banks, must give same
severance in all cases). Further, an employer may always terminate an employee’s employment summarily for just
cause. However, bad economic times do not provide an employer with just cause to terminate employees. 		
As a result, where an employer is downsizing, the employer must consider whether it should provide an employee
with working notice or simply terminate the employee’s employment immediately and provide severance or some
combination of notice and severance.

In circumstances where the employer believes that it can get good productive work out of an employee who has
been given working notice, then providing working notice as opposed to severance is often the most cost effective
manner to reduce one’s workforce. However, employers are cautioned to take care and always consider the
possible damage that an employee might be able to do to the business if he or she is allowed to continue to work
in the business knowing that his or her employment will be terminated in the future:
		 •	Oftentimes allowing an employee to remain in the workforce is a concern, especially where employees
are dealing with sensitive information, information systems, customers or other matters where a
vengeful employee could cause significant damages to an employer.
		 •	Also, if the employer decides to give working notice to employees and assumes that the employees will
continue to work through the notice period, the employer may be in for a rude surprise.
		 •	The employer must always anticipate that the employees who have been given working notice may
simply leave during the notice period to take another job thus leaving the employer short staffed.

An employer may wish to consider providing some sort of incentive payment to employees if they continue to
work and work productively throughout the working notice period.
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Calculating Severance

For non-unionized employers, there are three types of notice or severance which must be considered:
		 •	The first is the notice/severance set out in the Employment Standards Act which sets out the minimum
amount of notice to which an employee is entitled and has a ceiling of 8 weeks.
		 •	The second is notice or severance that is explicitly set out in a contract of employment. As long as that
notice or severance meets or exceeds the minimum statutory requirement and the contract is otherwise
enforceable, then the contractual notice or severance will govern.
		 •	The third is common law notice. Common law notice will be implied in every employment relationship
where notice or severance is not explicitly set out in a contract. Common law notice/severance can be
anywhere from the minimum set out in the Employment Standards Act, up to a maximum of 24 months.
24 months is typically reserved for senior executives who have been with a company for 20 to 30 years.
But the minimum statutory severance is usually only applicable to individuals working in retail clerking
type positions or other lower level and minimum wage jobs. Almost all other employees are entitled to
notice in excess of the minimum standards, but less than 24 months.
		 		

o	The notice period is based on a consideration of four factors: the employee’s age, position,
length of service, and the availability of similar alternate employment. Although there is no exact
formula used to determine what an employee is entitled to, generally:

		 		

o	Lower level, non-supervisory employees receive in the range of one to two weeks per year 		
of service.

		 		

o	Supervisory employees receive in the range of about three weeks per year of service.

		 		

o	Management employees rarely get less than four or five months regardless of the amount of
service that they may have and then usually get about one month per year of service up to a
maximum of about 18-20 months.
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If an employer does not provide working notice, then the employee is entitled to severance in lieu.
The severance that will be awarded by a court will include everything that the employee would have
received had he or she continued to work during the notice period, less any amounts that the employee
earns during the notice period.

Of course, an employer and employee may always agree on what the severance might be, provided
that it is at least the minimum standard set out in the Employment Standards Act. Typically, if an
employer is going to offer a lump sum severance payment, that amount will be reduced on the basis
that an employee might get a job during the severance period.
Other types of severance options that might be considered are:
		 •	A continuation of salary.
		 •	A combination of working notice and severance.
		 •	A combination of working notice and salary continuation.
		 •	A salary continuation period that ends at the earlier of a certain date or upon the employee
getting another job.

In the last circumstance, employers often provide a lump sum payment to the employee if they get a
job early, in order to incent the employee to find a job prior to the end of the salary continuance period.

Statutory Issues

There are a variety of statutory issues an employer must consider when reducing its workforce. The
most obvious are the individual notice and termination provisions in the Employment Standards Act
and also the group notice termination provisions.
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Where an employer terminates 50 or more employees at any location within any two month
period, the group termination provisions apply. As noted above, where there were temporary lay
offs that have become permanent lay offs because they exceed the 13 weeks allowed, then the date
for the termination is retroactive to the first day of lay off. As a result, it is important for employers
who are doing temporary lay offs as well as permanent lay offs to ensure that they do not exceed the
group termination numbers or, if they do, that they have planned to provide severance or sufficient
working notice to cover off the group termination provisions.

In addition to the group termination provisions, there are also directors and officers liability
provisions that allow the Employment Standards Branch to pursue directors and officers where
the company has not paid wages to its employees. The Employment Standards Act also permits the
Employment Standards Branch to pursue associated companies for wages that have not been paid
by the employer. As a result, it is always important to ensure, if you are a director or officer, that the
company is keeping up to date on its wages and accruing sufficient money for vacation pay.

Note: This article is aimed at provincially regulated employers operating in British Columbia. Federally regulated
employers and employers operating in other jurisdictions will have different statutory requirements, although
common law requirements will be similar.
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Looking Out for Your Own: Tips for Directors
and Officers in Tough Economic Times − by Valerie Mann

When a company is in financial difficulty, director
and officer liability exposure increases. For example,
a company’s failure to remit goods and services tax
or deductions from employees’ wages will give rise to
personal director and officer liability. Directors who
are independent of management of the company need
to be particularly vigilant in carrying out their duties
and minimizing their personal liability in uncertain
economic times.

The following are some tips for directors and officers to both ensure they are carrying out their duties
properly and to protect themselves personally in tough economic times:
Due Diligence
		

•

Ask questions:

		

		

o What is the company’s cash flow and liquidity profile?

		

		

o Is the company up to date in its statutory payments for tax and payroll?

		

		

o	What are the company’s bank covenants – can the company meet them and in
what circumstances would the company not meet those covenants?

		

		

o What is the company’s strategy and action plan in the near term?

		

		

o	What happens to that strategy and action plan if things get worse – stress

					

test the assumptions?

		

		

o What is the counterparty risk – is there exposure in the supply chain?

		

•	Do not assume that four board meetings a year will be sufficient. Board members need
to be vigilant and ensure that information is sought out. Directors should challenge
management assumptions. Encourage a culture of healthy debate.
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•	Boards should consider whether they have the appropriate executive leadership; officers should
consider whether they have the right management team. Can the team adapt? Can the team
make quick and tough decisions?

		

•	Understand risk management practices and how they are integrated into the company’s business
model. Are they throughout all of the areas of the business? What spending control mechanisms
are in place?

Director Protection
		

•	Make sure you have copies of the company’s directors’ and officers’ insurance policies. Keep a
copy of the policies in your files – and ask the company to keep you updated on the status of the
insurance to ensure that it is maintained in good standing. Senior management should bring any
changes to the policies to your attention immediately.

		

•	In addition to insurance, seek an indemnity agreement, preferably from a solvent parent
corporation or a major shareholder. Indemnity agreements are better than indemnities built into
the Articles or By-laws of the company or relying upon statutory protection in corporate statutes.

		

•	If a company is being restructured under the Companies’ Creditors Arrangement Act it is customary
for directors to seek a charge, in a limited amount, over the assets of the company that may rank
in priority to the security of secured creditors. This charge is in favour of directors and officers
with respect to liabilities that they are personally exposed to after the date of the court order.

		

•	Consider requiring the company to establish a trust account for payment of statutory claims that
result in personal liability of directors. The timing of when this is set up, and how it is set up is
critical to ensuring its effectiveness, so make sure the company has been properly advised on the
establishment of the trust account.

		

•	Obtain independent legal advice with respect to a director’s own risk exposure and liabilities.
Understand what the directors and officers are personally liable for, and, given the circumstances
of the company, what strategies to take to reduce, contain or address that exposure.

When all else fails
		

•	Be prepared to resign. There will be circumstances where the best course of action for a director
is to resign from the board. Seek legal advice on when and how to do this. Depending upon
the nature of the liability, the act of resignation does not immediately eliminate liability but in
many cases it will result in a limitation of that liability and, over time, a diminishing of the risk of
personal exposure.
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A Sign of the Times: What to do when
you Discover Employee Fraud − by Peter Roberts

The chances your business will be the victim of some form
of employee fraud over time is high. A typical organization
will lose 5% of its annual sales to fraud each year. Companies
with less than 100 employees accounted for over 42% of the
victims of employee fraud. Nearly 90% of individuals who
commit employee fraud had never been convicted of a fraud
related offence. Losses caused by perpetrators older than 60
are 27 times higher than losses caused by employees 25 and
younger.1 More employee frauds are detected by accident or
because of tips than by internal or external controls.2

Employee fraud can take many forms and is confined only by human ingenuity. Most business owners
are shocked when an employee fraud is discovered, usually because the perpetrator is a long term, trusted
employee. Employee fraud can threaten your business. The police may be able to arrest the perpetrator but
it is not their mandate to assist in the recovery of any loss.

The purpose of this short article is not to provide you with advice about how to prevent or detect fraud
but rather to outline some of the avenues of recovery open to you in the event you are unfortunate enough
to be a victim of employee fraud.

1
2

“Fraud Exposed: What You Don’t Know Could Cost Your Company Millions”, J.W. Koletar, 2003
	Detecting Occupational Fraud in Canada: A Study of its Victims and Perpetrators – ACFE and Dr. Dominic Peltier-Rivest,
Ph.D., M. Acc., CFE - 2007
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There is a perception among businesses and the public that seeking the assistance of the courts is a
difficult, time consuming and extremely lengthy process. Given that, many believe that the courts cannot
provide any meaningful assistance in mitigating and recovering a loss by fraud. This may explain why
nearly 75% of all employee fraud cases in Canada do not lead to civil lawsuits against the perpetrators.3
This perception is thankfully misguided.

In fact, when our courts are presented with evidence of probable employee fraud, they will grant wide
sweeping orders that, in the short term, allow victims to hunt down and freeze the assets of perpetrators.
This ability is extremely important because you want to trace and freeze the stolen funds as quickly as
possible. This will prevent the perpetrator from dissipating funds or assets after it becomes evident their
fraud has been discovered. It will also guarantee that once you get judgment against a fraudster, there is
at least some prospect of recovery for your business.

	What can the courts do in relatively short order to assist victims? In appropriate
circumstances, the courts can:
		

•	Immediately freeze bank accounts;

		

•	Prohibit the sale or dissipation of physical assets or information, whether in the hands of
the perpetrator or a third party;

		

•	Place caveats against title to land preventing its alienation;

		

•	Authorize employers to search an employee’s residence and seize evidence and assets;

		

•	Require employees suspected of fraud to disclose immediately all their assets;

		

•	Require employees suspected of fraud to be examined under oath on short notice;

		

•	Require people who may have assisted the fraudsters, innocently or otherwise, to be
examined under oath and to disclose their own assets;

		

•	Require financial institutions and others to disclose records relating to an employee, such
as bank statements; and

		

•	Trace to associates of the fraudster and freeze any benefits conferred on them using the
stolen funds.

3

	Detecting Occupational Fraud in Canada: A Study of its Victims and Perpetrators - Association of Certified Fraud
Examiners (ACFE) and Dr. Dominic Peltier-Rivest, Ph.D., M.Acc., CFE of Concordia University, Montreal - 2007.
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These are powerful tools and, in the immediate aftermath of discovering a fraud, can go a long way to
securing some of the lost funds or assets. Generally speaking, the faster a defrauded employer acts to
institute these remedies, the more likely there is to be some recovery. If you suspect a fraud, you should seek
legal advice immediately, even before confronting the employee. The prospect of recovery is far greater
where the employee does not yet know the fraud has been discovered.

	If you suspect you are the victim of employee fraud, whatever else you do, you need to gather up
as quickly as possible as much information about your employee and why you suspect a fraud has
occurred. Armed with this information, your lawyer can seek nearly immediate assistance from the
courts in limiting your ultimate loss. The type of information that is important includes:
		

•	Why and how you think a fraud has occurred?

		

•	How and by whom was the fraud discovered?

		

•	What documents exist that point towards a fraud?

		

•	Where are the employee’s wages deposited?

		

•	How much and how often are those wages paid?

		

•	Where does the employee live?

		

•	What does the employee look like?

		

•	Does the employee use a credit card for company expenses?

		

•	Does the employee have a computer or laptop at home that is used for work?

		

•	Does the employee have a spousal partner?

		

•	Does the employee have an RRSP, RESP or otherwise contribute to savings programs at work?

		

•	What type of vehicle does the employee use?

		

•	Which other employees or people are close to the suspect employee?

Armed with this type of information, your legal counsel can often obtain court orders that assist in finding
and securing money and assets the same day you call them.
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Protecting Your Turf: How Landlords and Tenants can
Protect their Financial Interests under Commercial
Leases in Challenging Economic Times − by Edward Wilson
Protecting Your Turf 			

The current economic situation has brought significant change to the
commercial real estate leasing market. As existing tenants’ space needs shrink, new
tenants are often hard to find or have uncertain financial covenants, and landlords
are reluctant to build additional space. With the rapid change in the world and
local economy, landlords are increasingly concerned about the quality of tenants’
financial covenants. In this context, landlords and tenants are looking for new
ways to structure their relationships.

Expanded Uses of Letters of Credit 			

Landlords and tenants are increasingly turning to letters of credit to replace deposits and guarantees of parent
companies or principals. Letters of credit (LC) do not provide a perfect solution, and there are advantages and
disadvantages for both parties.
Advantages to Landlords:
•	LC are not the tenant’s property and may therefore offer protection to the landlord if the tenant becomes
bankrupt or insolvent.
•	If a tenant goes bankrupt, a landlord’s recourse is as an unsecured (albeit preferred) creditor in the
bankruptcy process. Correctly drafted, a LC is a draw against the issuing bank and is not an attempt to
realize upon the property of the tenant.
•	LC does not necessarily require an act of default by the tenant for the landlord to draw upon a LC. The
landlord may be able to draw upon the LC at any the time, depending on the terms of the lease and the LC.
•	Using a LC may allow a landlord to command larger security amounts. It is particularly advantageous to
landlords who are faced with the need to offer even bigger inducements in order to attract tenants in a
tenant’s market.
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Advantages to Tenants:
•	The LC allows the tenant to avoid having to provide cash security deposits to the landlord and thereby
allows the tenant to provide security without unnecessarily tying up large amounts of the tenant’s capital.
The cash saved by the tenant may then be used for other aspects of their business.
•	The LC may be large enough that a landlord will enter into a lease with a tenant that the landlord might
otherwise have refused due to the tenant’s lack of creditworthiness.
•	If the tenant has a strong relationship with its bank, the tenant may be able to negotiate better terms
with the bank on the issuance of the LC.
Disadvantages to Landlords:
•	Cash deposits are easer to administer as there are no renewal or drawdown issues.
Disadvantages to Tenants:
•	Tenant is typically required to provide the bank with cash collateral equal to or greater than the amount
of the LC.
•	LC will likely reduce the amount that is available to the tenant under its line of credit.
•	As the LC is an autonomous obligation of the bank, they will require the tenant to pay a fee equal to 		
a percentage of the LC amount.
•	The issuance of a LC tends to increase the dependency of the tenant upon their bank.
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General Security Agreements 			

Landlords are now frequently requiring tenants grant a general security agreement (GSA) charging all of the
tenant’s assets located in the leased premises. Such GSAs often conflict with existing security granted by tenants to
their lenders or suppliers and can significantly complicate a tenant’s financial relationships.
Advantages to Landlords:
•	As distraint is often difficult and unsatisfactory, the landlord may be able to obtain some preferred priority
with a GSA over the tenant’s assets.
•	Bankruptcy proceedings under the Companies Creditors Arrangement Act, the bulk sale of the tenant’s
business contrary to the lease, and seizure of assets by third party creditors are processes against which the
landlord wishes to guard.
•	The GSA might provide the landlord with the status of a secured creditor. Secured creditors are exempted
from stays and restrictions on action realized on their security under the Bankruptcy and Insolvency Act.
•	If a tenant tries to sell its assets or if another secured creditor takes steps to realize under its security, the
landlord with the registered security interest will be entitled to be notified.
Advantages to Tenants:
It may be required in order to have a landlord agree to lease space to the tenant, particularly a new company or
one with a week financial covenant.
Disadvantages to Landlords:
•	Tenant may not own any assets of any real value.
•	Tenant’s lenders will require priority anyways.
•	Often not worthwhile pursuing remedies under the GSA given the value of the assets available on a default.
Disadvantages to Landlords:
The assets may be subject to the ownership and security interest of other parties now or in the future.
If a tenant establishes a line of credit or changes banks, the landlord will generally be requested to provide a
priority agreement subordinating its GSA to the bank’s interest. At that point the landlord will have fresh leverage,
which it may use to force the tenant to address other concerns.
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Boilerplate is Important 			

A number of the boilerplate provisions become critically important in a slower economy and impact the options
available to landlords and tenants. The time to negotiate these clauses is before you sign the lease.
Below is a table of boilerplate provisions with suggestions of preferred language for landlords or tenants:
Clause

Landlord’s Preferred Language

Tenant’s Preferred Language

Change in Control

Leases are increasingly including
a “change in control” clause that
restricts or prohibits any change
in the control of tenant

No change in control clause

Landlord does not want the
lease transferred to weaker
entity [e.g. heavily levered]
Subletting and Assigning

Landlord wants either an
absolute prohibition or at least a
requirement for their consent

Provide that it does not apply to public
companies, IPOs, limited partners, or related
entities
Provide that it applies only to first level of
ownership
Subletting clauses can be negotiated to
make their terms more flexible for tenants
while still retaining a level of control for the
landlord

Typically provides consent not to
be unreasonably withheld

Controls on assignment only, not subletting

Define situations where it is
reasonable to withhold consent

Right to sublet up to specified percentage of
space without consent

Right to take back premises
upon assignment or subletting
request

Clause stating that licensing is not subletting

Right to require additional
security on assignment

Right to withdraw request for consent if
landlord has right to take back premises
Consent not required if it is a sale of the
entire business with multiple locations

Right to raise rent
Consent not required if assigning or
subletting to related entity, franchisee, etc.
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Clause

Landlord’s Preferred Language

Tenant’s Preferred Language

Right to Reduce Area

Rarely agreed to by landlord, but
if the bargaining power is there,
it may be possible

Great for start-up businesses or businesses
that are expanding into a new area

Allows the tenant to
reduce the area leased

Landlord may agree if the
market is weak

Tenants can try to negotiate provisions into
leases that include the right to expand the
lease over the course of time, commensurate
with the anticipated growth in the business
Similarly it may be possible to negotiate the
right to return space to the landlord if the
business is not as successful as hoped
Specified time when right can be exercised

Option to Surrender
Allows tenant to surrender
the lease for all or part the
premises with payment of
a specified penalty

May be agreeable with a severe
financial penalty (1 or 2 years
rent)

Occasionally landlords will agree to no
penalty
Specified situation in which the right can be
exercised
Negotiate a reduced penalty
If premises can be easily rented, landlord
may agree

Continuous Operation
Positive operating clause
that requires a tenant
operate their business

Typically required in retail
settings
May be required in non-retail
settings

Tenant prefers removal of this clause removal difficult to negotiate in retail setting,
easier in other settings
May be removed in non-retail settings (little
reason why a landlord needs them in nonretail setting)
Provide for shutdowns for extended periods
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Clause

Landlord’s Preferred Language

Tenant’s Preferred Language

Permitted Uses

Generally not an issue in office
leases, but certainly in retail and
industrial leases

Tenant may want right to assign or sublet
to a user who wants to use the premises for
different purpose

Retail: Landlord wants narrow
use clause to achieve synergies
from different uses

Landlords may be within their rights to refuse
consent to an assignment or sublease where
new tenant would change the use – either a
broader use clause may be negotiated into
the lease or the assignment provisions may
be amended to provide that a new tenant
may have different specified uses

Use permitted under the
lease

Industrial: Landlord concerned
about high risk or incompatible
uses
Office: Rarely an issue in office
leases except where leasing to
unsavoury tenants
Default Under Other
Leases
Provides that a default
under one lease is a
default under any other
lease the tenant has with
the same or affiliated
landlords
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Increasingly being sought by
national landlords to increase
power over tenants

Makes it difficult for a tenant to a close
operations in one location and maintain
other profitable location

Tenant only gets prime location
in other locations if they agreed
to this cross default provision

Confirm such clauses do not exist or, if they
do exist, that they are deleted or limited in
time

Prevents tenants from closing
down poorly performing
locations
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