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Dear Sirs / Mesdames: 

Submissions of Lawson Lundell LLP on the February 4, 2022 Draft Legislation pertaining 
to the Excessive Interest and Financing Expenses Limitation (“EIFEL”) 

We appreciate the opportunity to provide comments on the February 4, 2022 draft legislation 
setting out the new EIFEL regime (the “Draft Legislation”). We expect that others will 
comment at length on the technical aspects of the Draft Legislation. We restrict ourselves in this 
submission to a key policy matter. The Draft Legislation is intended to implement Canada’s 
response to the OECD’s BEPS Action 4, Limitation on Interest Deductions (“Action 4”). In 
summary, we submit that the Draft Legislation is overbroad: it does more than is necessary to 
implement the recommendations of Action 4, to the detriment of Canadian corporate borrowers 
and Canadian resident tax-exempt lenders. 

Action 4 is a base erosion measure: at its core, it aims to “limit base erosion through the use of 
interest expense to achieve excessive interest deductions…”.1 The EIFEL rules will generally 
apply to standalone Canadian-resident corporations and trusts where interest and financing 
expenses are payable to a “tax-indifferent investor”, as that term is defined in subsection 248(1) 
of the Income Tax Act (Canada). A tax-indifferent investor includes a non-resident, as one might 
expect in the context of a base erosion rule, but also includes a tax-exempt resident lender. The 
predominant tax-exempt lenders in Canada are registered pension plans.  

No erosion of the Canadian tax base occurs when a registered pension plan (or a trust or 
partnership in which such plan invests) lends to a Canadian resident. Under Canada’s approach 
to pension funding, pension contributions are generally deductible, income earned in a registered 
pension plan is tax-deferred, and pension payments are taxable (known as the E-E-T model).2 
This model is common to around half of OECD member countries.3  

                                                
1 https://www.oecd.org/tax/beps/beps-actions/action4/  
2 For “Exempt, Exempt, Taxable”. 
3 https://www.oecd.org/finance/private-pensions/Tax-treatment-of-retirement-savings-Policy-Brief-1.pdf  
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Furthermore, in discussions with colleagues in other OECD countries, we are unaware of any 
other proposal to include, in the implementation of Action 4, a domestic thin capitalization rule.  

Combined with the low de minimis rules (in the proposed definition of “excluded entity”), we are 
concerned that the EIFEL rules as drafted will unnecessarily burden Canadian corporate 
borrowers, putting them at a disadvantage compared with other OECD countries.    

Canadian resident tax-exempt lenders would also be adversely impacted by the Draft Legislation. 
Compared with Canadian taxable investors, a loan by a Canadian resident tax-exempt lender may 
be sufficient to cause the borrower to cease to be an “excluded entity” under the Draft 
Legislation.

Canada could meet its commitment to Action 4 by restricting the application of the EIFEL rules 
to debt owing to non-resident lenders. In our view, this would be a principled approach. 

Yours very truly, 

LAWSON LUNDELL LLP 
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