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CANADIAN MINING LAW

OVERVIEW

In this paper, we provide a general sense of how hard rock mining law works in Canada, by
examining the following topics:

I. Canadian Legal and Political Structure.

We describe the basic legal and political structure in Canada, which provides the context for
mining law.

II. Foreign Investment.

We provide a brief overview of the restrictions on foreign investment in Canadian
businesses.

III. Aboriginal Title and Rights

Aboriginal peoples in Canada have constitutionally protected Aboriginal title and rights. We
review the requirement for consultation and accommodation, which enable mining projects
to proceed.

IV. Environmental Law

We provide a brief overview of the federal environmental laws that apply in respect of
mining activities throughout Canada.

V. Yukon, Northwest Territories and Nunavut

In each of the three northern territories we look at the following:

1. status of land claims;

2. ownership of land and minerals;

3. surface and subsurface tenures;

4. environmental assessment processes;

5. mine licensing; and

6. local environmental legislation.

VI. British Columbia

British Columbia mining law is reviewed as an example of the mining laws in the provinces.
While the laws of each province are different, there are also many similarities. British
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Columbia is used as an example because its tenure system is the most modern, and it may be
adopted by other provinces.

This paper is not a compendium of Canadian mining law, as the topic is simply too large for the
scope of this paper. Canadian mining law is location-dependent, and there are many, many
locations: ten provinces and three territories, each with its own laws, and within each province or
territory areas within Aboriginal land claim settlement areas or reserves; areas in which the surface is
owned by the Crown or by Aboriginal groups or privately; and areas in which the minerals are
owned by the Crown or by Aboriginal groups or privately. Canadian mining law is also commodity-
dependent, with different laws applicable to hard rock minerals, coal, industrial minerals, petroleum
and natural gas, uranium, etc.

As a cautionary note, all of what follows is intended to be indicative only. Even where topics are
discussed in some detail they are not intended to be complete, and nothing in this paper should be
relied upon as legal advice.

I. CANADIAN LEGAL AND POLITICAL STRUCTURE

A. Introduction

Canada is a constitutional monarchy, a Parliamentary democracy and a federation, comprised of ten
provinces and three territories. Canada’s judiciary is independent of the legislative and executive
branches of government.

B. Constitional Monarchy

Canada is a constitutional monarchy with Queen Elizabeth II as its head of state. She is represented
in Canada by her appointed Governor General. The Queen is not the head of government, as that
is the role of the Prime Minister. The Governor General normally acts in only a symbolic role, but
does hold significant prerogative powers to be exercised at times of extreme emergency or
constitutional crisis to uphold Parliament.

C. Parliamentary System

Canada is a Parliamentary democracy. The Parliamentary system operates both federally and in the
provinces and territories. The federal parliament, located in Ottawa, consists of an elected House of
Commons and an appointed Senate.  However, the role of Senators in the legislative process is
limited, so effective legislative power at the national level lies almost exclusively with the House of
Commons. Each of the provinces and territories is only governed by an elected legislative Assembly.

The Parliamentary system in Canada requires that the Prime Minister and other members of the
executive Cabinet be members of the Legislature or House of Commons.  The development of
political parties federally and in all provinces and territories, other than the Northwest Territories
and Nunavut, concentrates power in the executive Cabinet. This has two consequences. First, this
focus of authority makes the rules governing businesses more certain and predictable. Second,
lobbying efforts are generally directed at cabinet and parliamentary committees at the policy
formation stage rather than at legislators at the voting stage. There are registries for lobbyists
targeting federal and provincial officials.

http://en.wikipedia.org/wiki/Provinces_and_territories_of_Canada
http://en.wikipedia.org/wiki/Provinces_and_territories_of_Canada
http://en.wikipedia.org/wiki/Elizabeth_II_of_the_United_Kingdom
http://en.wikipedia.org/wiki/Head_of_state


Lawson Lundell LLP 3 www.lawsonlundell.com

D. Federalism

Canada is a federation, comprised of ten provinces and three territories. Legislative powers are
divided between the federal government in Ottawa and the ten provincial governments. The three
territories do not enjoy independent constitutional status, and their lawmaking powers are limited to
those delegated from the federal government.  In addition, in the last two decades, Canada and the
provinces have negotiated a series of agreements or modern-day treaties with Aboriginal peoples in
the Northwest Territories, Nunavut and the Yukon Territory, effectively creating another level of
administration.

The constitutional division of powers between the federal government and provincial governments
is complex. Generally, matters of national and international importance are within the purview of
the federal government, while matters of a local nature are within the purview of the provincial
governments. For example, the federal government has responsibility for international trade and
commerce, banking, criminal law, shipping and interprovincial transportation, while the provinces
are responsible for property law and the general law of contract. Most of what would be described
as mining law falls under provincial jurisdiction.

E. Judicial System

It is a fundamental tenet of the Canadian justice system that the judiciary is independent from the
legislative and executive branches of government. All government actions, including statutes,
regulations, rules and administrative action, are subject to scrutiny by the judiciary. The judiciary also
enforces Canada’s Constitution, including the Charter of Rights and Freedoms.

Two different legal systems govern private law in Canada.  The Province of Quebec is a civil law
jurisdiction, similar to that of France and other continental European countries.  The rest of Canada
follows the English model of common law.  Historically, common law provinces have generally
followed British jurisprudence; however, in recent years American case law has become increasingly
influential with Canadian courts and legislators, particularly with respect to commercial matters.

The Judicial branch includes the Supreme Court of Canada; the Federal Court of Canada; Federal
Court of Appeal; and the Superior and appellate courts in each province and territory (these are
named variously Court of Appeal, Court of Queens Bench, Superior Court, High Court, Supreme
Court, and Court of Justice, depending on the location).

II. FOREIGN INVESTMENT

A. Introduction

There are few restrictions on foreign investment in Canada.  In general, foreign investment is subject
to the provisions of the Investment Canada Act, which regulates investment in Canadian businesses
(including acquisitions) by non-Canadians.  In addition, there are also limitations on the degree of
ownership in specified industries (e,g., banking, telecommunications and airlines).

The Investment Canada Act subjects foreign acquisitions of Canadian businesses of a certain value to
review in order to determine if the acquisition will benefit Canada.  In addition, as discussed later in

http://en.wikipedia.org/wiki/Provinces_and_territories_of_Canada
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this paper, the Competition Act affects foreign investment to the extent that such investment could
prevent or substantially lessen competition in Canada.

Canada, the U.S. and Mexico are parties to the North American Free Trade Agreement (“NAFTA”),
which contains a number of provisions to protect investments by members of NAFTA countries in
Canada.

B. Investment Canada Act

The Investment Canada Act is a federal statute that applies broadly to the regulation of investments by
non-Canadians in Canadian businesses.

It is important to note that certain acquisitions or investments in Canadian mineral exploration
properties fall outside the scope of the Investment Canada Act, as the Investment Review Division of
Industry Canada has taken the position that mineral properties which are only at the exploration
stage are not considered to be “businesses”. However, both the acquisition of a producing mine, or
the acquisition of property on which development of a mine has been commenced for the purposes
of production would, be considered a Canadian “business.” If a non-Canadian seeks to acquire
Canadian “business”, the following discussion in respect of the triggers and procedures under the
Investment Canada Act applies. However, if a non-Canadian acquires an exploration property, neither
an Application for Notification nor a Review pursuant to the Investment Canada Act would apply.

1. Thresholds for Review

Under the Investment Canada Act, Industry Canada will review a foreign investment if the value of the
acquired assets used of the Canadian business is equal to or greater than C$5 million for a direct
acquisition.  A direct acquisition is the acquisition of substantially all of the assets, or a majority (in
certain cases 1/3 or more) of the shares or voting interests of the entity carrying on business in
Canada.  An indirect acquisition is only reviewable by Industry Canada if:

(i) the value of the assets in Canada represents less than or equal to 50% of the value of
all of the assets acquired in the transaction and the value of the Canadian assets is
C$50 million or more; or

(ii) the value of the assets in Canada represents more than 50% of the assets acquired in
the transaction and the value of the Canadian assets is C$5 million or more.

Notwithstanding the above thresholds, however, under an agreement establishing the World Trade
Organization (“WTO”), a special status is conferred upon nationals of WTO member states and the
entities controlled by them.  There are two primary advantages to this special status.  First, other
than an acquisition in one specific “sensitive” industry (described below), indirect acquisitions by a
WTO investor are not reviewable.  Secondly, the investment threshold limit that triggers review is
higher for WTO investors.  As a result of the passage of recent amending legislation, the thresholds
for review of investments proposed by WTO investors will increase to an “enterprise value” of
C$600 million immediately upon being brought into force (which has not yet occurred).  That
threshold will remain in effect for two years, after which it will increase to C$800 million for one
year and increase again the following year to C$1 billion.  Thereafter, the threshold will increase
annually based on gross domestic product. These new thresholds will be in effect on a day to be
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fixed by order of the Governor in Council.  Any transaction below the applicable threshold is not
reviewable unless the Canadian business is a “cultural” business. Note that mining is not considered
a cultural business.

In order for a reviewable transaction to be approved by Investment Canada, it must result in a “net
benefit” to Canada.  The Investment Canada Act sets out a number of factors that are to be taken into
account in determining whether the proposed investment is of “net benefit” to Canada, including
the effect of the investment on the level and nature of economic activity in Canada and the degree
and significance of participation by Canadians in the existing and proposed businesses.  Factors such
as continued employment and the infusion of capital by the acquiror are particularly significant to
Investment Canada and assist in meeting the “net benefit” test. Conversely, plans to downsize
following a merger can be impediments to achieving approval for the investment.

In addition, the establishment or acquisition of control of a Canadian business is now subject to a
“national security” test, regardless of value as a result of recent amendments to the Investment Canada
Act.  If the Minister of Industry is satisfied that the investment could be “injurious to national
security”, he or she may take measures to protect national security including prohibiting completion
of the investment or, if an investment has been completed, the divestiture of the investment. At the
time of writing, the amendments to the Investment Canada Act that created the national security test
do not specify the factors the Minister will consider in arriving at a recommendation to Cabinet that
an investment is injurious to national security.  The time periods for national security review will be
prescribed by Regulation, but have not yet been introduced.

Investments by non-Canadians in non-reviewable acquisitions and in the establishment of a new
business are subject only to a requirement to file notice within 30 days after the implementation of
the investment.

2. Investment Review

If a proposed investment is subject to review, and is not in respect of a “cultural business”, the
Minister of Industry will, on recommendation of Investment Canada, either approve or reject the
proposed investment.  The Minister of Industry has the power to order divestiture of control of a
Canadian business that is the subject of an investment by a non-Canadian.  Where a proposed
investment is rejected, the Investment Canada Act allows for negotiations to take place between
Investment Canada and the investor to amend the terms of the application.

3. Waiting Periods/Fees

If a review is required, then Investment Canada must, within 45 days (subject to extension) after
receipt of a complete review application, advise the investor whether or not the investment is, in the
view of the Minister, of “net benefit” to Canada.  The Minister has taken the position, (although not
supported by legislation), that a proposed transaction still under review by the Competition Bureau
will not be approved as a “net benefit” to Canada until the Competition Bureau has completed its
analysis and does not propose to refer the merger to the Competition Tribunal.
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C. Competition Act

The federal Competition Act is Canada’s antitrust legislation.  The Competition Act is enforced by the
Competition Bureau, headed by the Commissioner of Competition.  The Competition Act governs
more than just mergers; it also covers criminal and civil reviewable antitrust conduct.

1. Mergers

The Competition Act defines a merger as any direct or indirect acquisition or establishment by one or
more persons and by any means, of control over, or significant interest in, the whole or part of a
business of a competitor, supplier, customer or other person. By this definition, a merger is broader
than an acquisition of voting control.  All mergers are subject to the provisions of the Competition Act
and the substantive review principles set out below.  Certain mergers are also notifiable, and require
that merger review be completed or statutory waiting periods expire without challenge by the
Commissioner of Competition before that merger can complete.

The Commissioner of Competition may apply to the Competition Tribunal for a review of any
merger or proposed merger.  If the Tribunal determines that a merger or proposed merger prevents
or lessens, or is likely to prevent or lessen competition substantially, then the Tribunal has the power
to prohibit or dissolve the merger, or to order divestiture of assets or shares.  The Commissioner
may make the application at any time up to three years after a merger has been completed if, in the
Commissioner’s opinion, the merger raises competition concerns in the relevant market.

2. Approach to Merger Review Resolution

As the Commissioner has the power to determine whether or not to apply to the Tribunal for an
order, the Commissioner will apply the substantive analysis to a proposed merger in the first
instance.

Generally, mergers that raise concerns are dealt with by extensive negotiation between the
Commissioner’s staff and the parties involved.  The Commissioner has the power and authority to
request the Tribunal to issue a consent order where the Commissioner and the parties have reached
agreement.  Such case resolution methods are commonly used as an alternative to contested
proceedings to avoid the expense of conducting a full Tribunal review.

3. Substantive Review

Whether a merger will be considered to prevent or lessen, or be likely to prevent or lessen
competition substantially, in a relevant market depends on a number of criteria.  The Competition Act
does not define the concept of “substantial”, but rather contains a non-exhaustive list of factors that
the Tribunal may consider in an assessment of the likely competitive impact of a merger.  The
Tribunal may consider:

 the extent of effective foreign competition;

 whether one of the merging parties is a failing business;

 the likely availability of acceptable product substitutes;
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 the extent to which effective competition would remain in a market affected by the merger;

 the likelihood that the merger would result in the removal of a vigorous and effective
competitor;

 any barriers to entry into a market including tariff and non-tariff barriers to international
trade and any effect of the merger on such barriers;

 the nature and extent of change and innovation in a relevant market; and

 any other factor that is relevant to competition in a market affected by the merger.

In assessing whether a merger will or is likely to substantially prevent or lessen competition, the
Tribunal will first identify the relevant markets from two perspectives:

(i) the product or products with respect to which a merged firm acting alone or in
concert with others is likely to be able to exercise market power; and

(ii) the geographic area within which such power is likely to be exercised.

Although market share is an indicator of the existence of market power, the Competition Act
specifically prevents the Tribunal from finding a merger will prevent or lessen competition solely on
the basis of a concentration of market share.

4. Pre-Merger Notification Thresholds

The parties to a proposed merger must notify the Competition Bureau prior to completion of the
transaction where the transaction exceeds two threshold tests.

The first threshold is met if the parties to the transaction and their affiliates have assets in Canada,
or gross annual revenues from sales in, from or into Canada, that exceed C$400 million.

The second threshold is met if the transaction is a direct or indirect acquisition of an operating
business that has assets in Canada the value of which exceeds C$70 million or gross revenues from
sales in, from or into Canada generated from those assets exceeding C$70 million.  In the case of an
amalgamation of two or more corporations, the threshold must be exceeded by each of at least two
of such corporations and their affiliates.  After 2009, this C$70 million threshold will increase by a
formula based on GDP unless otherwise prescribed.  An acquisition of 20% of all outstanding
publicly trading voting shares of a company or the acquisition of 35% of all outstanding voting
shares of a private company that is or controls an operating business with assets or gross revenues
that meet the prescribed threshold will require pre-merger notification.  Where the acquiror already
owns such number of voting shares of a public or private corporation respectively, and where the
acquiror then acquires more than 50% of the voting shares, and the financial thresholds are met,
such merger is notifiable and notice of the merger must be given under the Competition Act.
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5. Filing and Waiting Periods

Where notice must be given to the Competition Bureau, the parties may not complete a merger until
30 days after the notice has been received and acknowledged complete by the Bureau. A notice
must be accompanied by a filing fee of C$50,000 for the transaction.  In addition, most applicants
also file a submission or argument in support of the merger that provides the Bureau with the
context and background for the merger.

Where the Commissioner has completed his or her review and has determined that no grounds exist
to challenge a proposed transaction, the Commissioner will issue a “no-action” letter.

The Commissioner reserves the right to challenge the merger if the merger raises competition issues.
In addition, the Commissioner has the right to apply to the Tribunal for an interim injunction
enforcing Compliance with waiting periods.

6. Advance Ruling Certificates

Where the Commissioner is satisfied, upon application by a party or parties to a proposed
transaction, that there would not be sufficient grounds on which to apply to the Tribunal for an
order under the merger provisions regarding the transaction, the Commissioner may issue an
advance ruling certificate (“ARC”) to this effect.

The application fee for an ARC is C$50,000 (plus applicable tax).  It takes approximately two to four
weeks following an application for the Commissioner to issue an ARC, the issuance of which is
entirely at the discretion of the Commissioner.

Generally, ARCs are sought in circumstances where the parties wish to avoid the extensive
information requirements and time delays associated with pre-merger notification.  However, an
ARC can also be obtained when the parties desire a high degree of comfort that the Commissioner
will not challenge their transaction.

Where the Commissioner is not prepared to issue an ARC, but otherwise does not have grounds to
challenge the merger, he or she may deliver a “no-action” letter either because a short form
notification was also filed (as is common practice) or because substantially all the information that
would have been in a notification was provided in the submission.

D. North American Free Trade Agreement

Canada is a party to a number of international trade agreements including NAFTA, which came into
force on January 1, 1994, and various WTO Agreements, including the General Agreement on
Tariffs and Trade (“GATT”) and the General Agreement on Trade in Securities (“GATS”).

NAFTA includes provisions that prohibit a NAFTA country from discriminating against another
member country’s products in favour of domestic products or any other country’s product.  In
addition, NAFTA includes performance requirement prohibitions and prior management nationality
prohibitions.
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E. Special Considerations with Respect to Uranium

A discussion in respect of the many special considerations that surround uranium exploration,
development and mining is beyond the scope of this paper, however there is an important policy
that should be noted that limits non-Canadian ownership of uranium-production properties.

Since 1970, Canada has maintained a policy called Non-Resident Ownership in the Uranium Mining Sector.
The policy ensures a minimum level of Canadian resident ownership in individual uranium-mining
properties of 51% at the first stage of production. Canadian resident ownership levels of less than
51% are permitted if it can be clearly established that the project is Canadian-controlled or that
Canadian partners cannot be found.

III. ABORIGINAL TITLE AND RIGHTS

A. Introduction

Aboriginal issues have a bearing on land or resource based operations in Canada in two ways.  First,
many Aboriginal groups have constitutionally protected Aboriginal and treaty rights under section
35 of the Constitution Act, 1982. Second, Canadian law requires the provincial and federal
governments to consult with and accommodate the concerns of Aboriginal groups whose
constitutionally protected Aboriginal and treaty rights may be affected by governmental decisions,
such as grant of a resource tenure or an approval for a proposed resource development activity.

B. Aboriginal and Treaty Rights

The Constitution Act, 1982, recognized and affirmed the existing Aboriginal and treaty rights of
Aboriginal peoples in Canada.  Aboriginal rights are communally-held common-law rights to use
lands and resources that arise as a result of Aboriginal groups’ traditional use of lands and resources.
Supreme Court of Canada decisions have recognized Aboriginal rights to hunt, to fish for domestic
purposes, to fish for commercial purposes, to cut trees for domestic purposes, and to build cabins
on Crown lands as required to exercise other Aboriginal rights.  Treaty rights include rights under
historic treaties between the federal government and Aboriginal groups, most of which were
concluded before 1930, as well as modern Land Claim Agreements concluded with Aboriginal
groups in British Columbia, the Yukon, the Northwest Territories and Nunavut.  In some areas of
Canada, land claims have not yet been finalized.  The l system of negotiations among individual
Aboriginal groups, the federal government and provincial governments is very slow, but follows
established principles and procedures.

Most of Canada is affected by Aboriginal rights and treaty rights. Although these rights are
constitutionally protected, the rights are not absolute, and governments may infringe on or limit the
exercise of those rights where justified.  To determine whether an infringement of an Aboriginal or
treaty right is justified, the federal or provincial government must show that the proposed
infringement minimally impairs the right and that attempts have been made to mitigate impacts on
and accommodate the right.  Governments must consult with affected Aboriginal groups and
address the substance of the Aboriginal groups’ concerns about the proposed infringement.
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C. Aboriginal Title

Aboriginal title is a form of common-law Aboriginal right to land arising from the prior use and
occupation of lands by Aboriginal people prior to European settlement.  Aboriginal title is held
communally by the members of an Aboriginal group and can be alienated by the Aboriginal group
only to the federal government.  In much of Canada, the federal government negotiated treaties with
Aboriginal groups, under which those Aboriginal groups surrendered their Aboriginal rights and title
in exchange for treaty rights and land entitlements.  Except on southern Vancouver Island and in
northeast British Columbia, historic treaties were not negotiated with Aboriginal groups in British
Columbia.  Only one modern land claim agreement, with the Nisga’a, has been completed in British
Columbia.  As a result, many Aboriginal groups in British Columbia assert that they continue to
have Aboriginal rights on and title to lands that they have traditionally occupied.  In Alberta, treaties
were negotiated with Aboriginal groups in the late 1800s and early 1900s.  In the North, treaties
were generally not negotiated but modern land claim agreements have recently been concluded with
some Aboriginal groups.

An Aboriginal group seeking to establish Aboriginal title to a parcel of land must meet three criteria:

 the land must have been occupied by the Aboriginal group prior to the assertion of British
sovereignty;

 if present occupation is relied upon as proof of pre-sovereignty occupation, there must be
continuity in the possession of land between the present and the pre-sovereignty occupation;
and

 at the time of sovereignty the occupation must have been exclusive.

To date, there are no cases in western Canada where an Aboriginal group has established Aboriginal
title to a specific parcel of land through a court action.  While the potential for continued existence
of Aboriginal title has been recognized in the jurisprudence, that potential has not yet been
confirmed in respect of any given parcel of land.

Aboriginal title, where established, confers on the Aboriginal group the right to exclusive use and
occupation of the land for a variety of purposes.  However, lands held under Aboriginal title cannot
be sold, transferred or surrendered to anyone other than the federal government.  An Aboriginal
group cannot convey lands held under Aboriginal title to third parties, and third parties can only
acquire title to such lands from the government, not from Aboriginal groups.

The courts have not yet considered the effect of a grant of fee simple title or the issuance of a
certificate of indefeasible title by a provincial government on lands subject to Aboriginal title.  The
provincial governments do not have the constitutional power to extinguish Aboriginal title, but do
have the power to infringe Aboriginal title as long as that infringement can be justified.  Where an
Aboriginal group is able to establish Aboriginal title to a parcel of land, the implications for the
holder of fee simple title (or even a lesser interest) granted for that parcel by a provincial
government have not been settled.  The courts are only beginning to grapple with the legal and
policy issues that this question presents.
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D. Infringement of Aboriginal Rights and Title

Under current Canadian case law, both the federal and provincial governments can infringe
Aboriginal rights and title where a test of justification can be met. The infringement must be
pursuant to a compelling and substantial legislative objective. The Supreme Court of Canada has
given this objective a very broad scope, including the development of agriculture, forestry, mining,
hydroelectric power and other development of lands and resources.

E. Government’s Duty to Consult on Decisions Affecting Aboriginal and Treaty Rights

The Supreme Court of Canada has held that, in light of government’s unique fiduciary relationship
with Canada’s Aboriginal peoples, the government must consult with Aboriginal groups in respect
of any proposed government action or decision that would infringe on the group’s aboriginal and
treaty rights.  Only through consultation is it possible to minimize impacts on the group’s
constitutionally protected Aboriginal or treaty rights.

A government’s duty to consult is triggered when the federal or provincial government has real or
constructive knowledge of the potential existence of a right, and contemplates conduct which may
adversely affect that right. The duty to consult in respect of potential Aboriginal or treaty right
infringements applies only to government; it is not shared by, and cannot be delegated to, private
citizens or members of industry.

The duty to consult includes both procedural and substantive components.  Not only must
government engage in an adequate consultation process, it must also take into account the concerns
of the Aboriginal group with a view to addressing the substance of those concerns.  Aboriginal
participation in statutory public review processes with environmental and other groups may be
sufficient to discharge the government’s obligation to consult with Aboriginal groups, as long as
those processes are reasonable ways of effective consultation.  Aboriginal groups must also
participate in good faith in government consultation processes where reasonable opportunities to
participate are offered. Importantly, the Supreme Court of Canada has emphasized that there is no
Aboriginal veto over government resource decisions that could affect Aboriginal rights.

While the case law emphasizes the government’s responsibility for constitutional consultation
obligations with Aboriginal groups, industry nonetheless faces increasing pressure from government
to consult with Aboriginal groups, in part to assist in ensuring that governments’ consultation
obligations have been met.  Consultations with affected stakeholders have long been industry
practice, in part to meet regulatory requirements and in part due to corporate policy.  However,
industry can expect to be increasingly involved in consultation processes with government and
Aboriginal groups.  Recently, provincial governments, including the provincial governments of
Alberta and British Columbia, have required industry, as part of regulatory application and approval
processes, to undertake consultations with affected Aboriginal communities with a view to helping
the governments discharge their legal duty to consult with Aboriginal communities affected by
government decisions.

F. Consequences of Inadequate Consultation

Where a court finds that consultation obligations have not been adequately discharged, the
implications can be significant for the companies whose activities have prompted the need for
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consultation. Any authorizations or approvals granted by government without satisfying
consultation obligations are vulnerable to legal challenge and have been quashed in past decisions
and remitted to the responsible Ministers for reconsideration.  In most cases, the remedies granted
are aimed at encouraging proper consultation with Aboriginal groups.

G. Continuing Evolution

The case law in Canada concerning aboriginal and treaty rights continues to evolve from year to
year.  It is essential for companies active in land and resource development activities to remain up to
date on current case law, as aboriginal law issues can have a significant impact on operations if not
addressed appropriately.

Because of the continued uncertainty regarding aboriginal and treaty rights and their potential
consequences for land and resource development, many companies have expanded stakeholder
consultation activities to include Aboriginal communities.  By consulting with Aboriginal
communities and attempting to address as many of their concerns as possible, companies have been
able to avoid or limit the effects of aboriginal and treaty rights issues on their operations.  Many
companies are also finding it in their interest to work closely with relevant government departments
and agencies in ensuring that roles are clearly defined and responsibilities are carried out.

IV. ENVIRONMENTAL LAW

The federal government has legislative jurisdiction over environmental matters of international and
inter-provincial concern as well as over fisheries, navigable waters and any dealings with federal
lands, such as Indian reserves or National Parks. The provinces and the territories are, for the most
part, responsible for matters within their boundaries. Consequently, each will have numerous pieces
of environmental legislation in place often including legislation dealing specifically with
environmental matters pertaining to particular industries, such as forestry, mining or oil and gas.
Environmental policy at all governmental levels continues to evolve as new concerns such as
cumulative effects, endangered species and carbon emissions are considered.

There may be additional layers to environmental regulation in Canada as municipalities also have the
authority to regulate and manage the environment.  Municipal powers may extend to include areas
such as environment, public health, business licensing and regulation, and control of dangerous
substances. Municipalities also have primary responsibility for water and sewer systems, noise
control and land use planning.

Some Aboriginal peoples have negotiated self-government agreements or have been authorized
under the First Nations Land Management Act to control the use of their Reserve lands. Under these
agreements First Nations may have jurisdiction over environmental assessment and land use
planning.

A. Federal Regulation

1. Arctic Water Pollution Prevention Act

The federal Arctic Water Pollution Prevention Act addresses developments relating to the exploitation
and transportation of natural resources in the Arctic, while ensuring the welfare of the Inuit and
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other inhabitants of the North.  It prohibits the deposit of waste except in a manner outlined in the
regulations.  Plans and specifications for any work on the mainland or islands in the Arctic require
approval.  The Act also provides the government with the authority to regulate shipping through
ship specifications and navigation requirements.

2. Canadian Environmental Assessment Act

The Canadian Environmental Assessment Act (“CEAA”) provides for the assessment and mitigation of
the potential environmental effects of a proposed project. Environmental assessments under CEAA
are mandatory where federal approval, funds or lands are required for the project. CEAA may also
be triggered where the project has international or inter-provincial implications. If a project is
subject to both provincial and federal jurisdiction, some provinces have cooperative agreements with
the federal government to assess the project under one regime. Common triggers for CEAA are
approvals under the Fisheries Act and Navigable Waters Protection Act for work near or in bodies of
water and any project affecting Indian reserve lands.

There are several levels of assessment that may be required, ranging from self-assessment to a
comprehensive assessment.  The extent of the assessment depends on the scope of activity and the
type of area affected.  Projects proposed for ecologically sensitive or populous areas will require a
more extensive review.

3. Canadian Environmental Protection Act, 1999

The Canadian Environmental Protection Act, 1999 (“CEPA”) was enacted to address pollution
prevention and the protection of the environment and human health. CEPA manages not only the
risks posed by toxic and other hazardous substances, but regulates the environmental and human
health impacts of biotechnology products, marine pollution, disposal at sea, vehicle emissions, fuels,
hazardous wastes, environmental emergencies and other sources of pollution. Regulations under
CEPA administer the import and manufacture of new substances and the import and export of
toxic substances and hazardous wastes.

4. Explosives Act

The Explosives Act regulates the use of explosives, and, among other things, requires permits for the
establishment of explosives factories and magazines.

5. Fisheries Act

The Fisheries Act was enacted to protect the fish resources and habitat in Canada.  It applies to all
waters in Canada, including fishing zones, the territorial seas and all internal waters.  The Fisheries Act
prohibits the deposit of any deleterious substance in water frequented by fish.  “Deleterious
substances” is defined quite broadly as any substance that would degrade or alter the quality of the
water and render it harmful to fish or fish habitat.  Regulations prescribe certain substances as
deleterious, and also outline permitted levels for effluent discharges from industries such as
petroleum refining, pulp and paper and mining. Any industries located on watercourses must be
aware of the impact their activities may have on fish and fish habitat.
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The Fisheries Act requires authorization for any works which may cause harmful alteration, disruption
or destruction of fish habitat (generally referred to as a HADD authorization).

The Metal Mining Effluent Regulations (“MMER”) under the Fisheries Act establishes parameters and
criteria for discharges of effluent from mining operations, and establishes standards for
environmental effects monitoring.  The MMER also prohibits the deposit of tailings into any natural
water body that is frequented by fish, unless the MMER is amended to add the particular tailings
impoundment area onto the list of authorized tailings impoundment areas under Schedule 2 of the
Regulation.

6. Migratory Birds Convention Act

The Migratory Birds Convention Act protects migratory birds and nesting sites.

7. Navigable Waters Protection Act

The Navigable Waters Protection Act provides that no work shall be built or placed in, on, over, under,
through or across navigable waters unless the Minister of Transport has approved the work and site
plans.  “Work” includes structures such as bridges, dams, wharves, and telegraph or power cables,
and the dumping of fill or excavation of materials from the bed of navigable water.

Although “navigable waters” is not defined in the Act, case law suggests the term includes waters
capable of navigation even by canoes or rafts of logs.

8. Species at Risk Act

The Species at Risk Act (“SARA”) came into force in June 2003. Its fundamental elements include
assessing animal population to create a list of endangered and threatened species; outlining measures
designed to protect listed species including requirements for recovery strategies; and protecting the
critical habitat of these species. SARA prohibits damage or destruction of the habitat of any species
at risk.

The application of SARA is restricted to federal lands, except for instances where critical habitat has
been identified. The prohibitions do not apply to provincial lands unless federal Cabinet has ordered
its application on the basis that provincial laws “do not effectively protect” the species or critical
habitat. Although SARA encourages species protection through voluntary programs and
stewardship activities, as with other federal environmental statutes, penalties for offences can be
significant, including fines of up to C$1 million for each offence.

9. Transportation of Dangerous Goods Act, 1992

The Transportation of Dangerous Goods Act, 1992 prohibits any person from handling, offering for
transport or transporting any dangerous goods unless the relevant safety requirements are met.
Dangerous goods include several different categories of substances such as explosives, gases,
poisons and nuclear substances.  Each category has distinct labeling, packaging, documentation,
safety and training requirements.  Companies transporting dangerous goods must also develop an
emergency response plan approved by the federal government.  The provincial and federal
governments have harmonized their approach to the transportation of dangerous goods.  Typically,
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provincial standards that govern the transportation of dangerous goods within the province
incorporate the federal legislation by reference.

V. YUKON

At the peak of the Klondike Gold Rush in 1898 the Parliament of Canada passed the Yukon Territory
Act and established Yukon as a separate geographical and political entity within the Canadian
federation. The Yukon is a territory of Canada, not a province, and as such has no inherent law-
making power under the Canadian constitution. All of the authority of the Yukon Government
comes by way of delegation or devolution from the federal Parliament.

A. Devolution

Devolution is the process of transferring authority from one government to another. Over the years,
there have been a number of responsibilities devolved to the Yukon Government by the
Government of Canada, the most recent being the transfer of land and resources. Discussions
between the two levels of government to enable the transfer of land and resource management
responsibilities began in 1996. The Yukon Devolution Transfer Agreement was concluded on
October 29, 2001. Pursuant to that Agreement, Canada enacted the Yukon Act on April 1, 2003,
which transferred province-like responsibilities for land, water and resource management. The
Yukon Government has since enacted legislation to enable the exercise of these powers.

B. Settlement of Land Claims

Land claims began in the Yukon in 1901 when Chief Jim Boss of the Ta'an Kwach'an wrote to the
Superintendent General of Indian Affairs in Ottawa about the concerns of Yukon First Nations
people about the effects of the Klondike Gold Rush, and their desire for consultation and
involvement. The land claims process began more formally in 1973 with the presentation of Together
Today for Our Children Tomorrow to Prime Minister Pierre Trudeau by a delegation of Yukon Chiefs.

Negotiations ensued and in 1990 the Yukon First Nations Umbrella Final Agreement was signed by
Canada, the Yukon Government and the Council of Yukon Indians for the Yukon First Nations.
The Umbrella Final Agreement provides a template and process for individual Yukon First Nations
to settle Final Agreements.

To date Final Agreements have been concluded and implemented with the following Yukon First
Nations:

 Vuntut Gwitchin First Nation (1993);

 First Nation of the Nacho Nyak Dun (1993);

 Champagne and Aishihik First Nations (1993);

 Teslin Tlingit Council (1993);

 Selkirk First Nation (1997);

http://www.taan.ca/history1.html
http://www.cyfn.ca/historylandclaims11/ttfoct.pdf?noCache=443:1237306322
http://www.cyfn.ca/historylandclaims11/ttfoct.pdf?noCache=443:1237306322
http://www.cyfn.ca/ufa?noCache=779:1237306814
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 Little Salmon/Carmacks First Nation (1997);

 Trondëk Hwëch in First Nation (formerly Dawson First Nation) (1998);

 Ta'an Kwäch'än Council (2002);

 Kluane First Nation (2004);

 Kwanlin Dun First Nation (2005); and

 Carcross/Tagish First Nation (2006).

Each Final Agreement incorporates the Umbrella Final Agreement and adds specific provisions
applicable to the particular Yukon First Nation, including land selection and designation of
protected areas. As prescribed by the Umbrella Final Agreement, the lands included within Final
Agreements fall into three categories: Category A Land, Category B Land and Fee Simple
Settlement Land (as discussed in the next section).

The Umbrella Final Agreement also required the federal and Yukon governments to establish
development assessment, land use planning, water management, surface rights and wildlife
management processes.  These processes apply on and off Yukon Settlement Lands, and provide for
Yukon First Nation representation on these boards.

Negotiations with the three remaining Yukon First Nations, Liard First Nation, Ross River Dena
Council and White River First Nation, have not been successful. Accordingly, in their traditional
use territories, issues and uncertainty about Aboriginal rights and title still exist.

There is also uncertainty as to whether an obligation to consult exists independent of the provisions
in the Umbrella Final Agreement or Final Agreements. This question is proceeding to the Supreme
Court of Canada in Little Salmon/Carmacks First Nation v. Yukon 2008 YKCA 13.

C. Ownership of Land and Minerals

As a result of the devolution of legislative authority to the Yukon Government and the settlement of
land claims with First Nations, ownership of land and minerals in the Yukon falls into four
categories in addition to privately held title.

1. Crown Land

Title to public or Crown lands in the Yukon including minerals remains vested in Canada.  However
pursuant to the Yukon Act administration and control of most public lands were transferred to the
Yukon Government. The Yukon Government has two separate regimes for administering lands
within its control: first, the Lands Act, under which administration of “Commissioners Lands” was
transferred to the Yukon Government before devolution, and the Territorial Lands (Yukon) Act,
which was passed at the time of devolution to mirror the existing federal legislation, and which
currently governs the administration of “Yukon Lands”, or those lands transferred at devolution.
There is no material difference between Commissioners’ Lands and Yukon Lands, and the Yukon
Government is contemplating combining the two separate regimes.
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All Crown lands in the Yukon fall within the traditional use area of one or more Yukon First
Nations.

2. Category A Settlement Lands

Category A Settlement Lands include ownership, equivalent to fee simple, by the First Nation in the
surface of the lands and the fee simple title in the mines and minerals and the right to work the
mines and minerals.

3. Category B Settlement Lands

Category B Settlement Lands include ownership of the surface and specified substances, while
reserving the mines and minerals and right to work the mines and minerals to the Crown.

4. Fee Simple Settlement Lands

Fee Simple Settlement Lands are primarily found within the residential communities where First
Nations have selected previously titled lands.  A Yukon First Nation holds the fee simple title to the
surface of these lands.

D. Surface and Subsurface Tenures

There are several surface and mineral tenure systems, applicable according to the manner in which
the surface and subsurface are owned.

1. Crown Land

Where the subsurface and minerals are owned by the Crown, mineral rights were obtained prior to
devolution under the federal Yukon Quartz Mining Act and are obtained now under the Yukon Quartz
Mining Act.

The Quartz Mining Act establishes a free-entry system. Mineral claims are staked and then recorded in
the Mining Recorder’s office. Representation work or cash paid in lieu is necessary to maintain
claims in good standing. Claims must be taken to 21-year lease before commercial production
commences. Exploration work can only be carried out in accordance with plans approved by the
Chief of Mining Land Use.

Surface rights over Yukon Lands are obtained in the form of land use permits issued under the
Territorial Lands (Yukon) Act Land Use Regulations for short term entry and use, and where appropriate
surface leases under the Territorial Lands (Yukon) Act Territorial Land Regulation.

2. Settlement Lands

(a) Existing Mineral Rights on Settlement Land, Category A & B

Existing mineral rights (at the date the affected land became Settlement Land) continue to be
administered under the Quartz Mining Act and persons having an existing mineral right may access
Settlement Land to exercise their mineral rights without the consent of the Yukon First Nation.
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(b) New Mineral Rights on Category A Settlement Land

A person wishing to acquire a new interest in mines and minerals on Category A Settlement Lands
must seek authority from the appropriate First Nation.  A co-operation agreement or authorization
to use such land with respect to exploration, development and extraction of mines and minerals will
be required from the First Nation.

(c) New Mineral Rights on Category B Settlement Land and Fee Simple Land

Persons having a new mineral right may access Settlement Land without the consent of the Yukon
First Nation, provided that the conditions set out in the Final Agreement are met.

Persons holding a new mineral right on Non-Settlement Land who require access not provided by
access rights detailed in the Final Agreement, must obtain the consent of the Yukon First Nation or
an order of the Surface Rights Board.

The Surface Rights Board exists to resolve disputes concerning access to and use of the surface.

E. Environmental Assessment

Major hard rock mining projects in the Yukon which are moving towards development and/or
production require a detailed environmental and socio-economic assessment and various regulatory
approvals, including (but not limited to) a Type A or B Water License and a Quartz Mining License.

A project must go through two distinct stages before mining activity can commence. First, an
assessment identifies environmental and socio-economic effects, their significance, and related
mitigation measures. Secondly, there is the regulatory stage where regulators issue their respective
permits, licenses or other authorizations, as the case may be.

1. Environmental and Socio-economic Assessment

The Yukon Environmental and Socio-economic Assessment Act (“YESAA”) is a unique piece of legislation
created in cooperation with the Government of Canada, Government of Yukon and the Council of
Yukon First Nations. YESAA creates a development assessment process administered by the
Yukon Environmental and Socio-economic Assessment Board (“YESAB”). YESAA applies to all
lands in the Yukon, and came into force on November 28, 2005.

YESAA looks at the potential effects that a proposed activity may have on the economy,
environment, health, culture, traditions and lifestyles of the Yukon people. The Act provides
measures to eliminate or reduce any identified negative impacts on the environment and
communities. Activities that are subject to assessment are listed in the regulations.

Most major mine development and production projects will require a screening under YESAA,
which is conducted by the Executive Committee of YESAB.

YESAA requires the proponent to consult with affected First Nations and communities prior to
submitting their project proposal.
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At the outset of its screening, the Executive Committee prepares a statement describing the scope of
the project based on the information contained in the proposal. The scope of a project includes
activities identified in the proposal and any other activity considered likely to be undertaken in
relation to the project.

The Executive Committee publishes a notice about the screening of the project and invites
government agencies, interested persons and members of the public to submit views and
information relevant to the screening in writing. Public meetings may also be held to seek views
about the project and information relevant to the screening.

Upon completion of a draft screening report, government agencies, interested persons and members
of the public are again invited to submit views or comments about the draft screening report in
writing. Upon completion of the screening, the Executive Committee prepares a final screening
report which includes the recommendation stating whether the project can proceed, and if so, any
terms and conditions.

Once the Yukon Government reviews the screening report from the Executive Committee, it
decides whether to accept, reject or vary the recommendation and states this decision in a Decision
Document. There may be a further referral back to the Executive Committee, prior to the final
Decision Document being issued. After the Decision Document has been issued, government
regulators may issue the required permits and licenses.

F. Mine Licensing

1. Quartz Mining License

Under the Quartz Mining Act the construction of a facility or physical work in support of the
commercial production of most minerals will require a Quartz Mining License.

The Minister of Energy, Mines and Resources may include in the Quartz Mining License any
conditions related to land use and reclamation which the Minister considers appropriate. Quartz
Mining License terms and conditions will typically cover, among other things, mine plan and
engineering aspects, environmental and monitoring programs, reclamation and annual reporting
requirements.

Review of the application and preparation of the Quartz Mining License may occur concurrently
with the YESAA assessment. However, a license cannot be issued until a final Decision Document
has been issued.

The Quartz Mining Act states that the circumstances and manner in which public notification is to
take place may be set out in the Regulations. When there is no other requirement for public
notification under other legislation, Mineral Resources will prescribe the manner in which the
proponent must notify or consult with the public concerning the project. Any consultation held in
conjunction with the environmental and socio-economic assessment process or in conjunction with
other regulatory processes, such as a water licensing process, will be taken into account. The
applicant will be notified as to whether such consultation will be required and what form it should
take.

http://www.yesab.ca/about_us/the_board_executive.html
http://www.yesab.ca/about_us/the_board_executive.html
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The Quartz Mining License will contain terms and conditions regarding reclamation of mining
activities as well as financial security for reclamation and closure activities. Reclamation under the
Quartz Mining License includes terrestrial impacts of the mining operation. Activities related to the
use of water or deposit of waste into water will continue to be covered under the mine’s Water
License. In some instances, mine reclamation requirements could be considered both terrestrial and
water related (e.g. the design of waste rock dumps). In these instances, the terms and conditions of
the Quartz Mining License will be designed so as not to conflict with the Water License
requirements. However, the Quartz Mining License may require additional mitigation beyond the
Water License requirements.

When it has been determined that the mining operation has been terminated and all conditions of
the license and Quartz Mining Act have been complied with, the Minister may issue a Certificate of
Closure. Issuance of the certificate would be independent of the closure of other licenses such as the
Water License or surface lease. A Certificate of Closure under the Quartz Mining Act does not
extinguish closure obligations under any other authorizations or legislation.

2. Water Licence

The Waters Act establishes the Yukon Water Board as a territorial board charged with licensing the
use of waters and the discharge of wastes into waters within the Yukon Territory. Licences are
categorized as either Type A or Type B, according to various thresholds of use and the category of
the undertaking. Through the Act and Regulations, the Board is mandated to receive and review
applications for the use of water and the deposit of wastes, carry out public reviews, and establish
appropriate terms and conditions controlling each requested use.

Under the Umbrella Final Agreement, the Board shall not authorize any substantial alteration of the
quantity, quality or rate of flow of water on or adjacent to Settlement Land unless it is satisfied that:

(a) there is no alternative which could reasonably satisfy the requirements of the applicant; and

(b) there are no reasonable measures by which the applicant could avoid causing the alteration.

Large “Quartz Mining Undertakings” require a Class A licence, which cannot be issued without a
pubic hearing by the Water Board.

The Water Board cannot issue a water use licence if the issuance of the licence is contrary to a
Decision Document issued under YESAA, and any water use licence that is issued cannot conflict
with a Decision Document. Every project that requires a water use licence, as set out in the Waters
Act Regulation, will also require a YESAA Decision Document.

The Water Board will require project proponents to include in their applications, among other
things, project designs which reflect the “best practicable technology”, information demonstrating
that potential impacts to traditional uses and water rights under the Umbrella Final Agreement have
been considered and that appropriate mitigation measures have been included and a
decommissioning and reclamation plan for closure of the project that is based on a progressive
reclamation approach. The provision of security for the costs of decommissioning and reclamation
will be a condition of the licence.

http://www.gov.yk.ca/legislation/acts/qumi.pdf
http://www.gov.yk.ca/legislation/acts/qumi.pdf
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3. Other

Additional licences, permits and authorizations will be required, likely including those listed earlier in
this paper under “Federal Regulation”.

G. Yukon Environmental Legislation

In addition to federal legislation applicable in the Yukon, the Yukon Environment Act and its
Regulations address the management and control of air emissions, contaminated sites, hazardous
wastes, garbage sites, ozone protection, pests and pesticides, recycling, hazardous spills and the
storage of fuels and chemicals. Permitting and approval regimes are outlined in detail. The permit
application requires extensive information about the nature of any proposed activity and plans for
addressing its impact on the environment.

The release of contaminants in a manner contrary to the Yukon Environment Act is prohibited, and
any release above the prescribed amounts must be reported.  In addition, all spills of hazardous
substances, pesticides, contaminants or special waste must be reported.  The person in charge of the
substance has a duty to mitigate the effects of any spill.

The Act prohibits disposal of special waste without a permit and prohibits transportation of special
waste except in a manner consistent with the Yukon Environment Act.  Special waste is any waste that
requires special handling, storage or destruction and is prescribed as special waste in the Regulations.

A risk assessment may be required prior to the release of hazardous waste and outlines detailed
restrictions for the use, storage and disposal of pesticides.

The Yukon Environment Act also establishes the basis for a contaminated sites regime in the Yukon.
The Contaminated Sites Regulation applies on Yukon Government lands, private land and all non-
federal lands.  The Regulation allows the use of risk-based standards for the restoration of
contaminated sites and makes numerical standards for contaminants in soil and water consistent
with other jurisdictions (particularly British Columbia).  The Regulation sets out in further detail the
regime including identification, restoration, and liability for, restoration of contaminated sites.

VI. NORTHWEST TERRITORIES

A. Settlement of Land Claims

The federal government has been negotiating Comprehensive Land Claims Agreements with
Aboriginal groups in the Northwest Territories since 1973. These agreements are modern-day
treaties dealing with land ownership, money, wildlife harvesting rights, participation in land,
resource, water, wildlife and environmental management as well as measures to promote economic
development and protect Aboriginal culture.

To date, four agreements have been settled in the Northwest Territories:

 Inuvialuit Final Agreement (1984);

 Gwich’in (Dene/Métis) Comprehensive Land Claim Agreement (1992);
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 Sahtu Dene and Métis Comprehensive Land Claim Agreement (1993); and

 Tli’cho Agreement (2003).

The Northwest Territories is comprised of the Inuvaluit Settlement Region and the Mackenzie
Valley.

The Mackenzie Valley is “that part of the Northwest Territories bounded on the south by the 60th

parallel of latitude, on the west by the Yukon Territory, on the north by the Inuvialuit Settlement
Region … and on the east by the Nunavut Settlement Area” (Mackenzie Valley Resource Management
Act, section 2). The Mackenzie Valley includes the areas comprised within the Gwich’in
(Dene/Métis) Comprehensive Land Claim Agreement, the Sahtu Dene and Métis Comprehensive
Land Claim Agreement and the Tli’cho Agreement as well as unsettled territory.

1. The Inuvialuit Final Agreement

The first of the land claim agreements, the Inuvialuit Final Agreement (the “IFA”), was concluded in
1984 to make way for what was then thought to be the imminent development of oil and gas
resources in the Beaufort Delta.

The IFA applies throughout the Inuvialuit Settlement Region (the “ISR”), which extends along the
Arctic coast from the Alaska border to the boundary with Nunavut.  It is bounded on the south by
the Gwich’in and Sahtu settlement areas and extends to the north across the Beaufort Sea to include
Banks Island, parts of Victoria Island and the western Queen Elizabeth Islands.

The IFA recognizes Inuvialuit ownership of two types of Inuvialuit settlement lands.  First, the
Inuvialuit hold fee simple surface and subsurface to 5,000 square miles of land, 4,200 square miles of
which are near the six Inuvialuit communities, with the remaining 800 square miles in the Cape
Bathurst area.

The Inuvialuit also hold fee simple surface to other lands not including oil and gas or other
subsurface resources, except sand and gravel.  The Inuvialuit hold title to 30,000 square miles of
surface lands.  These lands are distributed throughout the ISR.

The IFA immediately changed the legal landscape in the Northwest Territories.  The Inuvialuit were
now in a position to grant subsurface rights under 5,000 square miles of Inuvialuit settlement lands
outside of the pre-existing federal regime.  In addition, if a resource developer needs access to the
35,000 square miles of Inuvialuit settlement lands, they must deal directly with the Inuvialuit.

The IFA also contains provisions with respect to resource management. These provisions create
institutions with various powers over land and resources including a requirement that certain
developments go through an environmental impact review process. Notwithstanding this
requirement, from a structural perspective the IFA did not attempt to replace the pre-existing legal
regime. The institutions created under the IFA are Inuvialuit institutions; they are not institutions of
public government. Therefore, when the IFA was brought into force, the federal enabling
legislation, the Western Arctic (Inuvialuit) Claims Settlement Act, did not expressly modify any existing
federal or Northwest Territories legislation. Instead, that Act simply provides that where there is a
conflict between it or the IFA and the provisions of any other law in the ISR, the Inuvialuit Settlement
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Act or IFA prevails to the extent of the inconsistency.  While the IFA includes provisions that allow
Inuvialuit institutions to manage the land and resources that were transferred to the Inuvialuit, it
does not contain comprehensive provisions for self-government. There are negotiations underway
to address self-government issues in the ISR.

2. The Gwich’in and Sahtu Dene and Métis Comprehensive Land Claim Agreements

The IFA was followed in 1992 by the Gwich’in Comprehensive Land Claim Agreement and, in
1993, by the Sahtu Dene and Métis Comprehensive Land Claim Agreement (the “GFA” and “SFA”,
respectively).  As the principal elements of the agreements are similar, they will be discussed
together.

Like the IFA, the GFA and SFA provided for ownership of substantial areas of land by certain
entities identified in those agreements. These lands generally fall in one of three categories:

(i) Surface/Subsurface, in which the Aboriginal group owns both the surface and
subsurface including oil and gas;

(ii) Surface Only, in which the Aboriginal group owns the surface only; and

(iii) Fee simple lands.

Generally, the latter are lands that were selected from previously titled lands in communities where
title is held to the surface of these lands.

The Gwich’in hold title to 6,065 square kilometres of Surface/Subsurface lands and 16,264 square
kilometres  of Surface Only lands.  The Gwich’in also hold title to 93 square kilometres of lands
including title only to the mines and minerals on those lands.  The Sahtu Dene and Métis hold title
to 1,813 square kilometres of Surface/Subsurface lands and 39,624 square kilometres  of Surface
Only lands.

The GFA and SFA also provide for the management of lands and resources transferred under these
agreements.  As a result, the GFA and SFA continued the changes to the pre-existing legal
framework in the Northwest Territories by further dividing the ownership and control of land and
resources between various parties.

Of perhaps greater significance, the GFA and SFA also contained provisions requiring the
establishment of an integrated system of land and water management.  The agreements provide for a
new land and water management system which apply throughout the Mackenzie Valley.  Unlike the
IFA model, the Agreements required the creation of new public institutions to implement the new
land management regime, which replaced the existing institutions.

In addition to this land and water management system, each of the GFA and SFA contain
requirements for consultation prior to the commencement of any oil and gas activity.  The GFA and
SFA also provide for negotiations to take place with the federal government on self-government.
The matters for negotiation under these agreements are primarily internal.  These negotiations have
not been concluded.
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Each of the GFA and SFA were brought into force under federal legislation.  These statutes did not
expressly repeal or amend any existing legislation.  They simply provided that where there is any
inconsistency or conflict between the enabling legislation or the GFA or SFA, respectively, and the
provisions of any other law, the enabling legislation or the GFA or SFA, as appropriate, prevails.

The majority of the legislative changes necessary to put in place the land and water management
regime under the GFA and SFA were made through the Mackenzie Valley Resource Management Act
(“MVRMA”).

3. Tli’cho Agreement

The Tli’cho Agreement is the most recent of the modern land claims negotiated in the Northwest
Territories. The Tli’cho, or Dogrib people, occupy lands in the Northwest Territories south of the
Sahtu settlement region.  Under the Tli’cho Agreement, the Tli’cho Government now owns a single
block of about 39,000 square kilometres, including both surface and subsurface rights. The Tli’cho
Government will receive approximately $100 million in financial compensation, paid over a period
of years. As well it will receive a share of resource royalties received by government annually from
the Mackenzie Valley along with guaranteed harvesting rights in their traditional territory in the
North Slave region.

The MVRMA regime applies to all development activities on Tli’cho lands. In addition, consultation
obligations like those set out in the GFA and SFA would apply to resource exploration and
development activities in the Tli’cho territory.

B. Environmental Assessment

1. Introduction

In the Mackenzie Valley, environmental assessments are governed by the provisions of Part 5 of
MVRMA.  The provisions of the Canadian Environmental Assessment Act do not generally apply in the
Mackenzie Valley.

2. Part 5 of the MVRMA

The MVRMA provides that: “No licence, permit or other authorization required for the carrying out
of a development may be issued under any federal, territorial or Tlicho law unless the requirements
of this Part have been complied with in relation to the development” and also requires the Gwich’in
First Nation, the Sahtu First Nation and the Tlicho Government or the territorial or federal
government to comply with Part 5 before taking any irrevocable actions in relation to any
developments that they propose to carry out.

The purpose of Part 5 of the MVRMA is to ensure that the impact on the environment of proposed
developments receives careful consideration before actions are taken in connection with them and
to ensure that the concerns of Aboriginal people and the general public are taken into account in
that process.
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The term “impact on the environment” is broadly defined as any effect on land, water, air or any
other component of the environment, as well as on wildlife harvesting, and includes any effect on
the social and cultural environment or on heritage resources.

As well, Part 5 of the MVRMA establish processes for preliminary screening, environmental
assessment, and or environmental impact review, of proposals for developments before they may be
authorized to proceed.

(a). Preliminary Screening

Section 124 is the entry point, or “trigger” to Part 5.  It provides as follows:

124(1) Where, pursuant to any federal or territorial law specified in the regulations made
under paragraph 143(1)(b), an application is made to a regulatory authority or designated
regulatory agency for a licence, permit or other authorization required for the carrying out of
a development, the authority or agency shall notify the Review Board in writing of the
application and conduct a preliminary screening of the proposal for the development, unless
the development is exempted from preliminary screening because

(a) its impact on the environment is declared to be insignificant by regulations made
under paragraph 143(1)(c); or

(b) an examination of the proposal is declared to be inappropriate for reasons of
national security by those regulations.

Under s. 124(2), this process also applies to government proposals (including First Nation
governments) even where no licences, permits or approvals would be required.

Under s. 124(3), the Gwich’in First Nation, the Sahtu First Nation or the Tlicho Government may
also conduct preliminary screenings of a proposed development.

The threshold test, for a development outside the boundaries of a local government, to go to the
next step of environmental assessment by the Review Board, is whether the development “might
have a significant impact on the environment” or “might be a cause of public concern”.  For
developments within the boundaries of a local government the threshold test relates only to
potential impacts on “air, water, or renewable resources” or public concern.  If the development is
such that it does not meet these thresholds of potential impact or concern, at the preliminary
screening level, it may proceed to obtain any necessary licences, permits or authorizations.

As well, the Review Board must, notwithstanding any determination in a preliminary screening,
conduct an environmental assessment of any proposal for development referred to it by a regulatory
agency, the Gwich’in or Sahtu First Nation, the Tlicho Government or a local government and the
Board may determine to conduct an environmental assessment on its own motion.

(b). Environmental Assessment

An environmental assessment is conducted as a report by the Review Board based on written
submissions and information, workshops or other forums, and may include public hearings.
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The assessment will consider:

 the impact of the development on the environment, including the impact of malfunctions or
accidents that may occur in connection with the development and any cumulative impact
that is likely to result from the development in combination with other developments;

 the significance of any such impact;

 any comments submitted by members of the public in accordance with the Regulations or
the rules of practice and procedure of the Review Board;

 where the development is likely to have a significant adverse impact on the environment, the
need for mitigative or remedial measures; and

 any other matter, such as the need for the development and any available alternatives to it,
that the Review Board or any responsible minister, after consulting the Review Board,
determines to be relevant.

The procedural steps in an environmental assessment generally include:

 determining the scope of the project to be assessed;

 issuance of guidelines for preparation of an environmental impact statement by the
proponent;

 opportunities for First Nations, governments, the public and interested parties to make
submissions (in writing and at workshops);

 public hearings if directed by the Board; and

 issuance of a written decision and recommendations.

The Board then has a number of options available to it, including recommending that an
environmental impact review is necessary or, where the development is likely in its opinion to cause
significant and unjustifiable adverse impact on the environment, recommend that the proposal be
rejected.

The recommendations are then considered and acted upon by the responsible federal Ministers.

In a decision rendered in April 2007, the Supreme Court of the Northwest Territories considered
the question of whether the Review Board could order an environmental impact review before
completing a detailed environmental assessment.  In the case of De Beers Canada Inc. v. Mackenzie
Valley Environmental Impact Review Board, De Beers argued that the Review Board contravened the Act
by referring the Gahcho Kue Project to an environmental impact review before going through the
steps of completing an environmental assessment.  De Beers argued that the Review Board
effectively curtailed the environmental assessment process before issuing its report and
recommending that the project proceed to an environmental impact review.  It argued that because
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the Review Board did not conduct a “proper” environmental assessment, it had no jurisdiction to
order an environmental impact review.  However, the Court found that the Board was not required
to complete an exhaustive environmental assessment before issuing its report and recommendation
and that the Board had jurisdiction to order the environmental impact review when it did.  This case
confirms that, in appropriate circumstances, the Board can complete a summary environmental
assessment where it determines that a project should proceed to environmental impact review.

The Environmental Assessment Report issued for the Ur Energy Uranium Exploration Project at
Screech Lake is a noteworthy example of a process for a relatively small exploration project referred
to environmental assessment due to public concern rather than adverse impact on the environment.
The Environmental Assessment Report created debate over the determination that industrial
development, in general, in the Upper Thelon basin is not compatible with cultural values.  Industry
raised concerns that the decision was effectively a land use planning decision, rather than assessment
of the impacts of a specific proposal for development.

(c). Environmental Impact Review

The proposal may be sent for environmental impact review by a review panel, which is a public
hearing process.

In addition to the matters considered in an environmental assessment, the following matters must
also be considered in an environmental impact review:

 the purpose of the development;

 alternative means, if any, of carrying out the development that are technically and
economically feasible, and the impact on the environment of such alternative means;

 the need for any follow-up program and the requirements of such a program; and

 the capacity of any renewable resources that are likely to be significantly affected by the
development to meet existing and future needs.

The process for an environmental impact review is as follows:

 the Review Board prepares terms of reference for the review panel, after consultation with
the responsible ministers, with any First Nation affected by the proposal and, if the Board
has determined that the development is likely to have a significant adverse impact on the
environment, or to be a cause of significant public concern, in Monfwi Gogha De Niitlee,
with the Tlicho Government;

 the submission of an impact statement by the applicant;

 public notification;

 such analysis of the proposal as the review panel considers appropriate; and
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 public consultations or hearings in communities that will be affected by the development.

The review panel then issues a report containing a summary of comments received from the public,
an account of the panel's analysis, the conclusions of the panel and its recommendation whether the
proposal for the development be approved, with or without mitigative or remedial measures or a
follow-up program, or rejected.

Only two projects have gone to environmental impact reviews: the Gahcho Kue Diamond Mine,
and the Mackenzie Gas Project.

3. Environmental Assessments in the Inuvialuit Settlement Region

Under the Inuvialuit Final Agreement, the developer submits the development plan to the
Environmental Impact Screening Committee (“EISC”). The developer must summarize the
community consultation conducted in the plan.

The EISC determines if the plan must be screened or if it falls into an exempted category of project.
If screening is required, a screening committee is created, consisting of a chairperson and four EISC
members.  The screening committee may refer a project to the Environmental Impact Review Board
(“EIRB”) for environmental impact review.

If a project is referred to the EIRB, the developer must submit the development plan and the
environmental impact statement to EIRB.  The environmental impact statement must include the
results of community consultation.  A review panel consisting of a chairperson and four EIRB
members is created.  The review panel may seek advice from technical experts.

If it approves the development, the review panel must recommend terms and conditions, and
estimate the developer’s potential liability.  The review panel submits its decision to the appropriate
regulatory authority who may accept, reject or modify the recommendations.

As indicated previously, the provisions of CEAA also apply to licences, permits and approvals by
federal regulators in respect of proposed projects in the Inuvialuit Settlement Region.

4. Joint Review Panels

For efficiency, joint review panels may be established particularly for development proposals that
may have effects in more than one jurisdiction. The best example the joint review panel established
for the Mackenzie Gas Project.

5. First Nations and the Environment in the Northwest Territories

The applicable environmental laws and regulations in the Northwest Territories are dependent on
whether the activity falls within the boundaries of a particular Land Claims Agreements (reviewed
earlier in this paper), and whether the activity is located on Aboriginal lands, federal Crown land,
Commissioner’s land or a combination of such lands.

(a) Inuvialuit Settlement Region
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The Inuvialuit Final Agreement sets out a process for environmental screening and review of
proposed developments.

All proposed development activities occurring in the ISR are subject to the environmental impact
and screening process managed by the Environmental Impact Screening Committee and the
Environmental Impact Review Board established under the IFA. No licence or authorization can be
issued until the process is complete.

The Environmental Impact Screening Committee and the Environmental Impact Review Board
consist of up to seven permanent members. The government of Canada and the Inuvialuit are each
entitled to appoint three permanent members. Of the three permanent members appointed by
Canada, each of the Governments of the Northwest Territories and the Yukon Territory designate
one. A chairman is appointed by Canada with the consent of the Inuvialuit.

The IFA also provides for Participation Agreements with the IFA, the terms and conditions of
which may include:

 the costs associated with any IFA inspection of the development worksites and the nature
and scope of such inspection;

 wildlife compensation, restoration and mitigation;

 employment, service and supply contracts;

 education and training; and

 equity participation or other similar types of participatory benefits.

Note that the IFA also applies on the “Yukon north slope”. All development proposals relating to
the Yukon north slope must be screened to determine whether they could have a significant negative
impact on wildlife habitat or the ability of the First Nations people to harvest wildlife.  Development
proposals relating to the Yukon north slope that may have a significant negative impact shall be
subject to a public environmental impact assessment and review process.

The specific requirements for environmental impact assessment under the IFA have not been
reflected in further environmental legislation. CEAA continues to apply to the environmental
assessment of projects in the ISR.

(b) Gwich’in Settlement Region

Under the Gwich’in Comprehensive Land Claim Agreement (the “GCLCA”) provisions are made
for the establishment, through subsequent legislation, of a number of boards with authority in
relation to environmental matters. These boards include the Land Use Planning Board, an
Environmental Impact Review Board, and a Land and Water Board.

These provisions are reflected in the MVRMA, and in the Northwest Territories Waters Act. The
MVRMA provides for the establishment of regional panels in accordance with land claims
agreements.
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Under the provisions of the MVRMA, land or water use activities situated wholly in the Gwich’in
settlement area and the effects of which will be felt wholly within the Settlement area are the
responsibility of the Gwich’in Land and Water Board, which is a regional panel of the Mackenzie
Valley Land and Water Board.  Land or water use activities which will take place in more than one
settlement area, or in a settlement area and an area outside a settlement, or which will affect more
than one area, are the responsibility of the Mackenzie Valley Land and Water Board.

The objective of the Gwich’in Land and Water Board is to provide for conservation, development
and utilization of the land and water resources of the settlement area in a manner that will provide
the optimum benefit therefrom for present and future residents of the settlement area and the
Mackenzie Valley and for all Canadians.

The members of the Gwich’in Land and Water Board are appointed equally from nominees of the
Gwich’in Tribal Council and the federal government, with the federal government appointing the
chairperson.

All development proposals in the Mackenzie Valley, including development proposals in relation to
Gwich’in lands, are subject to the process of environmental impact assessment and review as set out
in s. 24.3 of the GCLCA.  Section 24.3.2 of the GCLCA provides for the establishment of an
Environmental Impact Review Board as the main instrument for the conduct of environmental
impact assessment and review in the Mackenzie Valley.  The Review Board has equal membership
from nominees of Aboriginal groups and of government, with the government appointing the
chairperson.  At least one member of the Board must be a nominee of the Gwich’in Tribal Council.

The general provisions with respect to environmental impact assessment and review as set out in the
GCLCA have been established in Part 5 of the MVRMA which deals with environmental impact
assessment and review throughout the Mackenzie Valley.

(c) Sahtu Dene and Métis Comprehensive Settlement Region

The Sahtu Dene and Métis Comprehensive Land Claim Agreement contains provisions similar to
the GCLCA with respect to the establishment of the Land Use Planning Board, a Sahtu Land and
Water Board and the Mackenzie Valley Impact Review Board.

(d) Tlicho

The provisions of the Tlicho Agreement are similar to those of the Gwich’in and Sahtu Agreements
with respect to the establishment of the Land Use Planning Board, the Wek’eezhii Land and Water
Board and the Mackenzie Valley Impact Review Board.

(e) Parts of the Northwest Territories not covered by Comprehensive Land Claims agreements

Outside of the IFA, and the Gwich’in, Sahtu, and Tlicho Agreements, a significant portion of the
Northwest Territories remains subject to Treaty 8 and Treaty 11, and is subject to ongoing land
claims negotiations.  This includes the territories of the Deh Cho First Nations, the Akaitcho
Territory Dene First Nations and the Northwest Territories Métis Nation.
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Canada and the Government of the Northwest Territories currently have Interim Measures
Agreements with the Deh Cho First Nations, the Northwest Territories Métis Nation, the Akaitcho
Territory Dene First Nations, the Athabasca Denesuline, and the Sayasi Denesuline. Canada also has
consultation protocols with the Dene Tha’ First Nation respecting a portion of the southeastern
Northwest Territories. The Nacho Nyak Dun First Nation and Kaska Nation also claim portions of
the southern and eastern Northwest Territories as part of their traditional territory.

Consultation respecting proposed projects and related environmental effects in these areas of NWT
continue to be dependent on the consultation requirements established by the Courts in respect of
non-treaty, and historic treaty areas.

6. Case law on consultation in the NWT

Cases on consultation requirements in the NWT with respect to proposed projects and
environmental assessments include:

 Dene Tha’ First Nation v. Canada 2006 FC 1354.

 Chief Lloyd Chicot and the Ka’a’gee Tu First Nation v. The Attorney General of Canada
and Paramount Resources Lts., [2007] FC 763 (“Chicot 1”)

 Chief Lloyd Chicot and the Ka’a’gee Tu First Nation v. The Minister of Indian and Northern Affairs
Canada and Paramount Resources Ltd., [2007] FC 764 (“Chicot 2”)

C. Ownership of Land and Minerals

In the Northwest Territories, the ownership of land and minerals falls into four categories.

1. Crown Land

The federal Crown owns and controls most of the lands and resources, and retains authority over
mineral rights and activities. Federal Crown lands make up more than 80% of the land area in the
Northwest Territories.

2. Settlement Lands – Surface

As a result of the Land Claim Agreements referred to above, fee simple title to lands selected
through the negotiation process have been transferred by the federal Crown to Aboriginal groups,
excluding mines and minerals.

For example, in the Inuvialuit Settlement Area 78,000 square kilometers of land were conveyed to
the Inuvialuit with the Crown retaining ownership of the mines and minerals. These lands are
known as “Section 7(1)(b) Lands” because they are dealt with in that Section 7(1)(b) of the Inuvialuit
Final Agreement.
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3. Settlement Lands – Surface and Subsurface

As a result of Land Claim Agreements, fee simple title to lands selected in the negotiation process
have been transferred by the federal Crown to Aboriginal groups, including mines and minerals.

For example, in the Inuvialuit Settlement Area there are 13,000 square kilometres of these so-called
“Section 7(1)(a) Lands” in blocks of 1,800 square kilometres near each of the six Inuvialuit
communities and a single block of 2,000 square kilometres on Cape Bathurst.

4. Commissioner’s Lands

These are lands conveyed by the federal Crown to the Northwest Territories, and for the most part
make up the areas occupied by cities, towns and hamlets.

D. Surface and Subsurface Tenures

The surface and subsurface tenures required by a company for mining activities in the Northwest
Territories depend on the type of title held, and whether the land is located in the Inuvialuit
Settlement Area or the Mackenzie Valley.

1. Inuvaluit Settlement Area

(a) Crown Land

On Crown land, subsurface tenures are acquired under the Northwest Territories and Nunavut Mining
Regulations. These Regulations cover mineral staking, locating and recording claims, resolution of
disputes, conversion of claims to mining leases, requirements for maintenance of claims in good
standing including reporting requirements and performance and filing of representation and royalties
payable to the Crown.

On Crown land surface tenures are obtained under the Territorial Lands Regulations and the right to
use the surface is obtained under the Territorial Land Use Regulations.

(b) Settlement Lands

On Section 7(1)(a) Lands, where mines and minerals and surface title are held by the Inuvaluit,
subsurface and surface tenures are obtained on application to the Inuvialuit Land Administration,
not the Crown, in accordance with its Rules and Procedures adopted pursuant to the Inuvialuit Final
Agreement.

On Section 7(1)(b) Lands, where mines and minerals are held by the Crown, subsurface tenures are
acquired under the Northwest Territories and Nunavut Mining Regulations.

On Section 7(1)(b) Lands, where the surface is held by the Inuvialuit Land Corporation, surface
tenures will be obtained from the Inuvialuit Land Administration (“ILA”) in accordance with its
Rules and Procedures adopted pursuant to the Inuvialuit Final Agreement.

A series of tenure forms is available depending on the circumstances, and may be the subject of
negotiation with the ILA. These range from Reconnaissance Permits, Land Use Permits and
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temporary Rights-of-Way to Access Agreements, Commercial Leases and Mineral Concessions. In
appropriate circumstances a Participation Agreement will be required under which provision may be
made for:

 arrangements to cover costs of permitting and inspection and costs associated with wildlife;

 compensation, habitat restoration and impact mitigation;

 socio-economic terms, including business opportunities (for instance, service and supply
contracts for Inuvialuit firms) and education and training for Inuvialuit; and

 equity participation by Inuvialuit in the project.

2. Mackenzie Valley

(a) Crown Land

On Crown land or on settlement land where mines and minerals are held by the Crown, subsurface
tenures are acquired under the Northwest Territories and Nunavut Mining Regulations.

On Crown land surface tenures, in the form of leases granted by the Department of Indian Affairs
and Northern Development, are obtained under the Territorial Lands Regulations. The right to use the
surface, in the form of a land use permit, is obtained under the Mackenzie Valley Land Use Regulations.
Land use permits will be issued by the Mackenzie Valley Land and Water Board in areas that are not
within land claim settlement regions. Within those regions, land use permits will be issued by the
land and water board established pursuant to the terms of the relevant land claim agreement.

(b) Settlement Lands

On Settlement land where mines and minerals are held by an Aboriginal group, subsurface tenures
will be obtained on application to the group, not the Crown, in accordance with the procedures
outlined in or adopted pursuant to the relevant Settlement Agreement.

Similarly on Settlement land where the surface is held by an Aboriginal group, surface tenures will be
obtained from their land administration department in accordance with the procedures outlined in
or adopted pursuant to the relevant settlement agreement.

E. Mine Licensing

1. Water Licences

In the Northwest Territories the principal licence for mining projects is the water licence, which will
be issued by the federal Minister of Indian Affairs and Northern Development on the
recommendation of the water board having jurisdiction and after completion of the environmental
assessment process. The application process may involve a public hearing before a water board.

The Mackenzie Valley Land and Water Board has jurisdiction over water licences within the
Mackenzie Valley. Within the areas of the Mackenzie Valley which are included under land claims
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agreements, jurisdiction is held by the water board established pursuant to the relevant Settlement
Agreement. The boards are established for the purposes of conservation and development of the
water resources in the NWT. Any use of waters, including the disposal of waste, must be licensed by
a water board.

The terms and conditions of the licence may include the following matters:

 type and amount of security;

 construction;

 water use;

 water management;

 waste management;

 contingency planning;

 aquatic effects monitoring;

 abandonment, reclamation and closure.

2. Socio-Economic Monitoring Agreement

A socio-economic monitoring agreement between the Government of the Northwest Territories,
the proponent and affected Aboriginal groups may be required. Its main purpose will be to provide
government with a mechanism for monitoring the socio-economic impacts of the project.

3. Environmental Agreement

An environmental agreement between Canada, the proponent and affected Aboriginal groups may
be required. Its main purpose will be to provide government with a mechanism to ensure that
environmental impact mitigation measures identified in the environmental assessment process are
implemented.

4. Participation Agreements

Participation agreements between the proponent and affected Aboriginal groups may be required.
Their main purpose will be to contribute to a strong working and supportive relationship between
proponent and Aboriginal groups and to provide the latter with participation in the economic
benefits of the project.

5. Mine Health and Safety Act

A permit from the Chief Inspector of Mines is necessary for the construction and operation of a
mine to ensure the occupational health and safety standards are met.
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6. Other

Additional licences, permits and authorizations will be required, likely including those listed earlier in
this paper under “Federal Regulation”.

F. NWT Environmental Legislation

The Environmental Protection Act, in addition to federal legislation, applies to all of the Northwest
Territories. Like CEPA and the environmental acts of other jurisdictions, the Environmental Protection
Act takes a preventive approach in that it focuses on prohibiting the release of substances that would
have an adverse effect on the environment.

G. Northern Regulatory Improvement Initiative 2008

The multiplicity of boards and inconsistencies in the standards across non-renewable resource
regulatory systems in the North, particularly the Northwest Territories, has been a long-standing
source of concern for project proponents. To address this problem, a report was commissioned by
the Minister of Indian Affairs and Northern Development Canada from the Minister’s Special
Representative, Neil McCrank. The resulting “McCrank Report” (formally, The Road to Improvement –
The Review of the Regulatory Systems Across the North) was issued on July 17, 2008 and presents the
Minister with 22 recommendations. These include the recommendation that priority be given to
completing Land Use Plans, the purpose and scope of Impact Benefit Agreements or Participation
Agreements be clarified, practices on financial security for mining operations be reviewed and more
attention be given to training and continuing education for members appointed to regulatory boards.
The recommendations have not yet been acted upon.

VII. NUNAVUT

A. Settlement of Land Claims and the Creation of Nunavut

The Nunavut Land Claim Agreement (“NLCA”) was signed in 1993 and adopted by federal
legislation (the Nunavut Land Claims Agreement Act) in June 1993 to settle the land claim of the Inuit
in the Eastern Arctic. At the time, this portion of Canada was part of the Northwest Territories. In
implementation of the NLCA, and to give Inuit a form of self-government, the federal government
established, by legislation, the new territory of Nunavut on April 1, 1999 with its own legislative
assembly separate from the government of the rest of the Northwest Territories.

As a result of the NLCA, the Inuit control more than 350,000 square miles, making the Inuit the
largest private land owner in the world. There are 944 parcels of Inuit owned land (IOL), where
Inuit hold surface title only. The Crown retains the mineral rights to these lands. Inuit hold fee
simple title including surface and mineral rights to the remaining IOLs.

Upon ratification of the Agreement, Inuit Owned lands were vested in Designated Inuit
Organizations (DIO). The regional Inuit Associations (RIAs) were designated as the Inuit
Organizations in which surface title to IOLs in each representative region would vest. They are the
Kitikmeot Inuit Association, the Qikiqtani Inuit Association and the Kivalliq Inuit Association.
Subsurface title to Inuit Owned Lands is vested in the Nunavut Tunngavik Inc (NTI). IOLs are held
in trust by NTI and the RIAs on behalf of and for the benefit of all Inuit.
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The Nunavut Land Claims Agreement has been the basis for the creation of various co-management
boards that are responsible for all of Nunavut. These boards are responsible for ensuring that
development through all of Nunavut is managed in a responsible manner. They are: the Nunavut
Impact Review board, the Nunavut Planning Commission, the Nunavut Wildlife Management
Board, the Nunavut Surface Rights Tribunal, and the Nunavut Water Board.

B. Public Bodies with Jurisdiction over Mining in Nunavut

The main provisions of the NLCA which address environmental issues are as follows:  Article 10:
Land and Resource Management Institutions; Article 11: Land Use Planning; Article 12:
Development Impact; and Article 13: Water Management.

The following is a very brief summary of the key provisions of each of these articles.

1. Article 10: Land and Resource Management Institutions

Article 10 of the NLCA confirms the establishment of:

 the Nunavut Impact Review Board (“NIRB”);

 the Nunavut Planning Commission (“NPC”);

 the Surface Rights Tribunal; and

 the Nunavut Water Board (“NWB”).

To date, legislation has been adopted to establish only the Surface Rights Tribunal and the NWB
(Nunavut Waters and Nunavut Surface Rights Tribunal Act) as institutions of public government.
However the NIRB and the NPC function as if such legislation existed, pursuant to a saving
provision in the NLCA.

2. Article 11: Land Use Planning

The Nunavut Planning Commission has the responsibility to establish broad planning policies,
objectives and goals and develop land use plans that guide and direct resource use and development
in the Nunavut Settlement Area.

These provisions of the NLCA ensure that Inuit have full participation in the development of land
use plans throughout Nunavut.

Nunavut is divided into six land use planning regions. Currently there are land use plans for
Keewatin and North Baffin. The NPC has recently undertaken to create one land use plan for the
entire area, governing mining, transportation and research.

3. Article 12: Development Impact

Article 12 of the NLCA provides details on the establishment of the NIRB. The primary functions
of NIRB are to screen project proposals in order to determine whether or not a review is required;
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to gauge and define the extent of the regional impacts of a project; to review the ecosystemic and
socio-economic impacts of project proposals; to determine, on the basis of its review, whether
project proposals should proceed, and if so, under what terms and conditions, and then report its
determination to the Minister.

Part 4 of Article 12 provides for the screening of project proposals. Part 5 provides for review of
project proposals by NIRB and Part 6 provides for review by a federal environmental assessment
panel in certain circumstances.

No licence or approval required to allow a proposed project to proceed may be issued in respect of a
project that is to be screened by NIRB until the screening has been completed and, if a review
pursuant to Part 5 or 6 is to be conducted, until after that review has been completed and a NIRB
Project Certificate has been issued by NIRB.

The provisions of Part 12 of the NLCA, and the membership in NIRB, ensure that the Inuit are full
participants in the environmental assessment and review process for project proposals throughout
Nunavut.

4. Article 13: Water Management

The structure of the Nunavut Water Board (“NWB”) and its powers, functions, objectives and
duties are set out in Article 13 of the NLCA, and these provisions are confirmed in the Nunavut
Waters and Nunavut Surface Rights Tribunal Act (the “NWNSRT”).

On receipt of an application for water rights, NIRB determines whether the application requires a
review pursuant to Article 12.  In that event, the water application is not processed until the project
has gone through the necessary environmental assessment and review and has received a Project
Certificate from NIRB.

It is notable that under Article 13.5.2, legislation may provide for joint hearings between NIRB and
the NWB, or to authorize the NWB to forego public hearings on any water application where it has
participated in a public review of the relevant water application under Article 12.  However, there is
currently no legislation in place which would make provision for this approach.

C. Ownership of Land and Minerals

Lands in Nunavut are classified as Crown land, Inuit Owned Land (IOL) surface land, IOL
surface/subsurface lands, Commissioners land or municipal land.

1. Crown Lands

Despite the large area of land owned by Inuit in Nunavut, the Crown retains control over
approximately 80% of Nunavut’s total land mass.  The land is administered by Indian and Northern
Affairs Canada (INAC) through the Territorial Lands Act (TLA). Surface and mineral rights on Crown
land in Nunavut are governed by the TLA and the Territorial Land Use Regulations (TLUR).



Lawson Lundell LLP 38 www.lawsonlundell.com

2. Inuit Owned Lands

Pursuant to the NLCA, NTI has the responsibility of land and resource management for IOL.
While NTI continues to manage subsurface resources, it has delegated responsibilities for surface
management to three RIAs: the Kitikmeot Inuit Association, the Kivalliq Inuit Association and the
Qikiqtani Inuit Association.

3. Commissioner’s And Municipal Lands

Surface rights on Commissioner’s lands are governed by the Commissioner’s Land Act, which is
administered by the Department of Community and Government Services of the Government of
Nunabut. INAC is responsible for the administration of the subsurface rights on Commissioner’s
lands.

Municipal corporations are responsible for the administration of built-up areas within their
incorporated communities.

D. Surface and Subsurface Tenures

The surface and subsurface tenures required by a company for mining activities in Nunavut depend
on whether the lands involved are Crown land, Inuit Owned Land (IOL) surface land, IOL
surface/subsurface lands, Commissioners land or municipal land (the latter two categories are not
discussed here.)

1. Crown Land

For the more than 80% of land in Nunavut in which both the minerals and the surface are held by
the Crown, mineral rights and access rights are administered by the federal government Department
of Indian Affairs and Northern Development, not by Inuit.

The Northwest Territories and Nunavut Mining Regulations (‘NTNMR”) provide for exploration rights on
Crown land in the form of prospecting permits, mineral claims and mineral leases.

(a) Licence to Prospect

Per section 8 of the NTNMR, a licence to prospect is required to:

 prospect for minerals on territorial lands;

 make an application to record a claim;

 acquire any recorded claim or any interest in a recorded claim by transfer;

 submit an application for a certificate of work or a certificate of extension; or

 acquire a lease of a recorded claim.

(b) Prospecting Permits
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Prospecting permits provide exclusive exploration rights within assigned boundaries, but do not
include mineral rights or surface rights.

(c) Mineral Claims

The holder of a recorded claim has the exclusive right to prospect for minerals and to develop any
mine on the land within the boundaries of the claim. However, without a mineral lease, the claim
holder can not remove, sell or otherwise dispose of minerals or mineral bearing substances
exceeding a gross value of $100,000, other than for assay or testing purposes. The holder of a
recorded claim also must not erect any building to use as a dwelling or any mill, concentrator or
mine building without a surface lease of grant of the land subject to the claim.

(d) Representation Work

In order to keep a mineral claim in good standing, the claim holder must satisfy minimum annual
requirements of “Representation” work under the NTNMR.

Adjacent and contiguous claims can be grouped to a maximum of 5,165 acres. Work performed in
one claim area can be applied to any or all of the other areas within the group.

An extension of time is allowed to perform representation work due to illness or other reasons. For
an extension due to a reason other than illness, a deposit equivalent to the representation work
owing is required.

If a claim holder fails to file the required representation work, or apply for an extension, the Mining
Recorder will send a lapsing notice 30 days after the anniversary date of the claim. The claim will
lapse automatically if the required remedy is not made within 60 days.

(e) Mining Leases

Mineral claims cannot be taken past the tenth year unless a lease is applied for. A mining lease allows
the holder to prospect, develop, extract or sell minerals from the land within the lease area, but does
not convey surface rights.

Mining leases are issued for a 21-year period and may be renewed for additional 21-year periods,
providing all rents are paid. Annual rent is one dollar per acre during the first 21 year period, and
two dollars per acre in the subsequent renewal periods.

Once mineral tenure has been acquired, surface tenure is necessary in order to facilitate a number of
exploratory activities. Surface tenure on Crown land in Nunavut is administered by the Department
of Indian and Northern Affairs pursuant to the Territorial Land Use Regulations.

(f) Land Use Permits

Under the Territorial Land Use Regulations (TLUR) Class A land use permits are required for
significant types of activities on land and are screened by NIRB. For example, Class A Permits are
required for the following activities:
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 the use, in any 30-day period, of more than 150 kg of explosives;

 the use, except on a public road or trail maintained wholly or in part by federal funds, of
any vehicle that exceeds 10 t net vehicle weight;

 the use of any power driven machinery for earth drilling purposes whose operating
weight, excluding the weight of drill rods or stems, bits, pumps and other ancillary
equipment, exceeds 2.5 t;

 the establishment of any campsite that is to be used for more than 400 man-days;

 the establishment of any petroleum fuel storage facility exceeding 80 000 l capacity or the
use of a single container for the storage of petroleum fuel that has a capacity exceeding 4
000 l;

 the use of any self-propelled power driven machine for moving earth or clearing land of
vegetation;

 the use of any stationary power driven machine for hydraulic prospecting, moving earth
or clearing land, other than a power saw; or

 the levelling, grading, clearing, cutting or snowploughing of any line, trail or right-of-way
exceeding 1.5 m in width and exceeding 4 ha in area.

Class B land use permits are required for lower-impact activities.

The development of a mine site may require aggregates or other construction materials which are
subject to other legislation and operating conditions. Industrial minerals and building stones such as
construction stone, carving stone, limestone, soapstone, marble, gypsum, shale, clay, sand, gravel,
volcanic ash, earth, ochre, marl, or peat are specifically excluded from the NTNMR and are
regulated on Crown lands by the Territorial Quarrying Regulations pursuant to the Territorial Lands Act.

(g) Land Leases

If land use is anticipated to exceed two to three years, a lease is normally obtained. Surface leases are
issued under the authority of the Territorial Lands Regulations (TLR), and give the lease-holder
exclusive rights to the surface. Land leases may not exceed 30 years, but may be renewed for another
maximum term of 30 years. Annual rent payable cannot be less than 10 percent of the appraised
value of the land and must be at least $150 per annum. In order to be binding on the Crown, all
surface leases must be approved by INAC’s Lands Administration Manager.

(h) Government Royalty

The NTNMR provide for payment of an annual royalty based on the value of the output of the
mine on a sliding scale from 0% on the first $10,000 up to 14% on any value over and above $45
million.
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2. Inuit Owned Lands

In respect of IOLs there are three categories to consider.

For Surface IOL in which the mineral rights are held by the Crown, mineral rights continue to be
administered by the Department of Indian Affairs and Northern Development, pursuant to the
NTNMR. Permission to enter these lands for the purpose of carrying out mining activities must be
obtained from the appropriate Regional Inuit Association (RIA) or the Nunavut Surface Rights
Tribunal.

For Subsurface IOL, which are subject to pre-existing mineral rights grandfathered under the
NLCA, the holder of the mineral rights can continue to have the rights administered by DIAND
under the NTNMR or may elect to come under the NTI regime and have the rights administered by
it. Again, permission to enter these lands for the purpose of carrying out mining activities must be
obtained from the appropriate RIA.

For Subsurface IOL for which there are no pre-existing, grandfathered mineral rights, the mineral
rights are administered by NTI.

Surface rights that are issued by the RIAs generally take the form of:

 Land Use License (Class I, II, or III);

 Quarry Licence;

 Right-of-Way Agreement; or

 Commercial Lease (Class I, II, III).

The NTI has published “A Guide to Mineral Exploration and Development on Inuit Owned Lands in
Nunavut” and “Rules and Procedures for the Management of Inuit Owned Lands”. They set out the
circumstances in which each form of surface tenure is appropriate and the application procedure.

The Guide and the Rules also define the forms of subsurface tenures that can be obtained, on
application, from NTI. Generally speaking these consist of Exploration Agreements and Production
Leases. The following description of subsurface tenures is taken from the Guide and the Rules.



Lawson Lundell LLP 42 www.lawsonlundell.com

(a) Exploration Agreement

An Exploration Agreement grants the right to conduct “Exploration Work” over a particular area
for an initial term of one year, which will be extended annually to a maximum of 20 years if annual
work requirements are met as follows:

Years

Annual Work
Requirements
($/hectare/Year)

1-2 4.00

3 - 5 10.00

6 - 10 18.00

11 - 15 30.00

16 - 20 40.00

The Exploration Agreement does not grant the right to use the surface for exploration purposes.

The NTI may require a deposit in order to provide security against a deficiency in Exploration Work
requirements.

Within three months after each Anniversary Date, the holder is required to provide NTI a written
report that includes all data, analysis and interpretation of all Exploration Work not previously
reported. NTI accepts a limited obligation to keep the information in confidence.

If the holder of an Exploration Agreement wishes to develop the project beyond the exploration
state, it will require a Production Lease. The Exploration Agreement provides that the holder is
entitled to a Production Lease if the holder:

 delivers three copies of a feasibility study that demonstrates that a resource exists and that
production of minerals from the Production Lease Area at a profit is possible under
economic conditions that are specified and accepted as reasonably by the mining industry;

 applies for a Production Lease and pay the initial rent and application fee; and

 enters into an agreement with NTI on the boundaries and description of the Production
Lease Area.

(b) Production Lease

The holder of a Production Lease has the exclusive right to explore for, develop, mine, extract and
produce mineral on IOL for an initial term of ten years. The Production Lease may be renewed,
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without commercial production having been attained, for up to two five year terms following the
primary term if the Lessee has met requirements determined by NTI and specified in the Lease, and
has paid the application fee. Following the commencement of commercial production, the Lessee
shall have the right to surrender the balance of the primary term or any renewal term and replace it
with a renewal term of twenty-one years if the Lessee has met requirements determined by NTI and
specified in the Lease, and has paid the application fee. If a level of commercial production as
specified in the Production Lease has been achieved during the twenty-one year renewal term, NTI
will grant a five year renewal term and, provided a specified level of production has been achieved in
the five-year renewal term, grant one or more additional five year renewal terms on the same basis.
Extensions are also available for final mill production, shut down of operations, abandonment and
reclamation.

The Lessee is required to pay annual rent and a production royalty, the terms of which will be
specified in the Lease.

It is noteworthy that under the NLCA, subject to one caveat, the RIAs and NTI are under no
obligation to issue surface or subsurface rights on application being made and, if they do issue
tenures, there is no obligation for them to follow the Guide or the Rules. The Guide and the Rules state
that they are of no legal force or effect. The Guide and the Rules are now several years old. While they
have not been formally amended, the NTI and RIAs do not adhere to them strictly and new
practices are developing.

As noted above, subject to any contractual commitments the RIAs and NTI might make, they are
under no obligation to issue surface or subsurface rights on IOL. The exception is the circumstance
in which the land comprises Surface IOL and Crown mineral rights. Permission to enter these lands
for the purpose of carrying out mining activities must be obtained from the appropriate RIA but
where that cannot be obtained, application can be made to the Nunavut Surface Rights Tribunal for
an order permitting access on payment of appropriate compensation.

E. Inuit Impact Benefits Agreement

Article 26 of the NLCA provides that an Inuit Impact Benefits Agreement (IIBA) must be signed
with the appropriate RIA before commencing a “major development project” involving
development or exploitation, but notably not exploration, of resources wholly or partly under IOL.

1. Content of an IIBA

The NLCA states that an IIBA may include any matter connected with the project that could have a
detrimental impact on Inuit or that could reasonably confer a benefit on Inuit. Schedule 26-1 of the
NLCA provides a list of the matters considered appropriate for Inuit Benefits:

 Inuit training at all levels;

 Inuit preferential hiring;

 employment rotation reflecting Inuit needs and preferences;

 scholarships;
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 labour relations;

 business opportunities for Inuit;

 safety, health and hygiene;

 language of workplace;

 identification, protection and conservation of archaeological sites and specimens;

 research and development;

 Inuit access to facilities constructed for the project such as airfields and roads;

 particularly important Inuit environmental concerns and disruption of wildlife, including
wildlife disruption compensation schemes;

 outpost camps;

 information flow and interpretation, including liaison between Inuit and proponent
regarding project management and Inuit participation and concerns; and

 any other matters that the Parties consider to be relevant to the needs of the project and
Inuit.

The IIBA is required to be consistent with the terms and conditions of project approval including
those terms and conditions established pursuant to any ecosystemic and socio-economic impact
review

2. Timeline for Negotiating an IIBA

The NLCA requires that at least 180 days prior to the proposed start-up of any major development
project, the DIO and the proponent will commence negotiations in good faith for the purposes of
concluding an IIBA. At any time during negotiations the parties can submit agreed-upon questions,
provided they can agree on the questions, to an arbitrator.

When full agreement has not been reached within 60 days after negotiation has been commenced,
and where the DIO and the proponent are not engaged in voluntary arbitration, either party may
apply to the Minister of DIAND for the appointment of an arbitrator. The arbitrator will have the
authority to determine the full range of benefits possible in an IIBA, unless the parties can agree that
the range should be restricted.

Either a proponent or a DIO, if they consider the other party not to be negotiating in good faith
within the initial 60 day negotiation period, may apply to the Minister for the appointment of an
arbitrator. Once appointed, the arbitrator shall within seven days of appointment determine the
validity of the allegation of bad faith.
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Whenever an arbitrator is appointed, the arbitrator within 60 days of the appointment shall:

 ascertain the views and proposals of both the DIO and the proponent;

 submit a decision in the form of a contract to the parties; and

 send a copy of the decision to the Minister.

All IIBAs must include a clause for renegotiation, unless otherwise agreed by the proponent and the
DIO.  Under Article 26.9.1 of the NLCA, an IIBA may be enforced by either party in accordance
with the common law of the contract.

F. Water Compensation Agreement

The NLCA and the NWSRTA specify that no project within the NSA which substantially affects
the quantity, quality, or flow of water flowing through IOLs shall be approved by the NWB unless
the applicant has entered into a compensation agreement with the DIO.

All compensation awards shall provide for periodic payments and a periodic review for the purpose
of adjustments having regard for the nature and duration of the water use. All costs of the DIO
incurred in the determination process are borne by the applicant for water use unless otherwise
determined by the NWB. If the applicant and the DIO are unable to reach agreement, either of
them may refer the determination of the appropriate compensation to the NWB, and the decision of
the NWB shall be binding.

In determining the appropriate compensation for loss or damage to the quantity, quality or flow of
water, the NWB must consider:

 adverse effects of the change in quality, quantity or flow of water on IOLs, owed or used by
the person or group affected;

 nuisance, inconvenience, disturbance, or noise caused by the change in quality, quantity, or
flow of water to the person or group affected;

 adverse effects of the change in quality, quantity or flow of water in combination with
existing water uses;

 cumulative effect of the change in quality, quantity or flow of water in combination with
existing water uses;

 cultural attachment of Inuit to IOLs, including water, adversely affected by the change in
quality, quantity or flow of water; and

 peculiar and special value of IOLs, including water affected by the change in quality, quantity
or flow of water; and interference with Inuit rights.
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G. Mine Licensing

1. Water Licence

The principal licence governing mining activities is the Type A or Type B water licence.

Water use and waste deposit into water on both Crown Lands and Inuit Owned Lands require
authorization from the Nunavut Water Board. In addition to the NLCA, the NWB is governed by
the provisions of the Nunavut Water and Nunavut Surface Rights Tribunal Act (“NWNSRTA”). The
primary objective of the NWB is to conserve and regulate water usage in order to benefit all
residents of Nunavut. In addition to its regulatory function, the NWB contributes to the
development of land use plans and environmental assessment issues by providing water related
recommendations to the NPC and NIRB respectively.

Once the application is received and determined to be complete, the NWB is required to provide
notice of the application to the council of each municipality affected, and publish a notice of the
application in a newspaper with general circulation in the affected area. The notice of the application
must invite interested persons to respond or make representations within a specified period, as well
as advise the public of the consequences of any failure to respond or make representations in respect
of the notice.

The Board is required to hold a public hearing to consider an application for a water licence in most
circumstances.

All issuances, amendments, renewal and cancellations of a Type A water licences and Type B water
licences, with an associated public hearing, require the approval of the Minister of INAC.

Awater licence may be issued for a term of up to twenty-five years, and can be renewed for a
maximum term of another twenty-five years on application, either with or without changes to the
existing conditions of the licence

The terms and conditions of a water license ensure the integrity of the aquatic ecosystems and
harmonize the water users in the area so that no existing water users are inconvenienced. Conditions
on the water licence may include the following1:

 maximum quantity of water use.

 provision of security deposits;

 construction and modifications;

 operation and maintenance;

 spill contingency planning;

1 List is from QEC report part 3.5.7



Lawson Lundell LLP 47 www.lawsonlundell.com

 water quality and quantity measurements;

 effluent standards and studies;

 abandonment and restoration;

 contingency plans;

 security deposits and performance bond; and

 other relevant conditions determined by the Board.

The NWB may require an applicant, licence holder or a prospective assignee to furnish and maintain
a security deposit. The security deposit typically covers the period commencing on the effective date
of the licence up to and including two years following the expiry date of the licence.

2. Other Licences and Authorizations

The other mining licences required are basically the same as in the Northwest Territories, as
discussed previously.

H. Nunavut Environmental Legislation

The Environmental Protection Act, in addition to federal legislation, applies in Nunavut. Like CEPA and
the environmental acts of other jurisdictions, the Environmental Protection Act takes a preventive
approach in that it focuses on prohibiting the release of substances that would have an adverse
effect on the environment.

VIII. BRITISH COLUMBIA

A. Ownership of Land and Minerals

In British Columbia, as with the rest of the Canadian provinces, surface land and subsurface tenures
are either owned privately or by the Crown and are, for the most part, separate titles which are
administered separately by various provincial government agencies.

The majority of surface land in British Columbia is owned by the Crown.  As well, title to minerals
has been reserved to the Crown, subject to privately held minerals that have been previously
conveyed and Aboriginal rights and title.

B. Private Surface and Subsurface Tenures

Privately held surface lands exist throughout British Columbia.  If a mining project encompasses an
area where private surface rights are held, different considerations must be taken into account than if
the surface is Crown land.  For example, a surface owner may be entitled to certain notifications and
compensation if mining activity is proposed on their land.  Generally, private surface ownership will
not prevent mineral exploration, development and mining from occurring, but the possibility and
likelihood of disagreement or disputes arising from such activity is greater than if the proposed
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activity is on Crown surface land.  Several pieces of legislation assist in setting up dispute resolution
frameworks should conflict between private surface owners and crown mineral or coal tenure
holders arise.  These dispute resolution processes will be discussed below.  If, however, a dispute
arises between the holder of a private mineral right and a private surface owner, the legislative
dispute resolution framework is not applicable and the private mineral and surface title holders
would have to either negotiate a settlement or refer the dispute to the courts where common law
principles would prevail.

Compared to Crown owned minerals, the proportion of minerals that are privately held in British
Columbia is very small, and originates from either Crown grants or freehold tenures that were issued
as part and parcel of another type of grant, such as railway grants in the 1800’s.  Crown grants
originate from staked mineral claims that were surveyed and then granted from the Crown to private
individuals or corporations pursuant to legislation in effect at the time.  As such, these grants only
include the “minerals” that are specifically conveyed within the grant or that were included in the
definition of “mineral” pursuant to the applicable legislation at the time of the grant. Over time the
definition of “mineral” in the applicable legislation has evolved, and some Crown granted mineral
titles may not include certain minerals that would now be considered to be “minerals” under current
legislation. Therefore, it is possible to have more than one mineral tenure exist over the same
parcel.  For example, a mineral claim under the Mineral Tenure Act can be issued such that it overlaps
the Crown granted mineral title and entitles the holder to substances that are considered to be
“minerals” pursuant to the Mineral Tenure Act, but that were not included in the original Crown
granted mineral title.

Both freehold and Crown granted mineral rights have a mineral land tax payable pursuant to the
Mineral Land Tax Act.  Failure to pay the tax may result in the forfeiture of the private mineral titles,
and the reversion of the mineral rights back to the Crown. This tax is not payable on Crown owned
minerals where tenures have been issued under the Mineral Tenure Act or Coal Act.

All mining activities on private mineral titles are subject to the permitting and licensing requirements
of federal and provincial legislation that are aimed towards health, safety and the protection of
environment, including the Mines Act and the Environmental Assessment Act.

Confirming ownership of privately held minerals in British Columbia is problematic because
ownership information can be difficult to track and land records are sometimes missing, incomplete
or contain errors which may be difficult to reconcile. In 2002, the British Columbia government
undertook an initiative to review and determine private mineral ownership, with the intention of
tabling legislation to confirm and provide certainty to private mineral ownership. The effect of the
confirmation would be to extinguish any and all private mineral ownership claims other than those
identified in the determination. To date, this legislation has yet to be introduced.

By way of comparison to the mineral tenures systems in the United States, provincially administered
mineral claims and leases (whereby the Crown is the ultimate owner of such minerals) would be
most similar to unpatented mineral claims.  “Private”, “freehold” or “Crown-granted” minerals
would be most similar to patented mineral claims.
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C. Crown Surface and Subsurface Tenures

In British Columbia, Crown surface and subsurface tenures are issued and administered by
provincial government agencies pursuant to various pieces of legislation. Hardrock and placer
mineral titles are issued and administered pursuant to the Mineral Tenure Act, coal titles are issued and
administered pursuant to the Coal Act and quarrying titles for sand and gravel are issued and
administered pursuant to the Land Act. As well, in some circumstances surface tenures may be
required for exploration and development if a mineral or coal title does not encompass the entire
surface area where mineral exploration and development activity is occurring.  Such surface tenures
are issued and administered pursuant to the Land Act.

1. Mineral Tenure Act

The Mineral Tenure Act and Regulations thereunder govern the administration of Crown hardrock
and placer minerals titles in British Columbia. The rights and responsibilities of persons involved in
the exploration, development and production of minerals, including the acquisition and maintenance
of mineral titles on Crown mineral lands, are contained in the Mineral Tenure Act.

The Mineral Tenure Act creates a free-entry system for those individuals or corporations that first
obtain a Free Miner Certificate. A Free Miner Certificate is required prior to engaging in most
prospecting or exploration activities on Crown Mineral lands.  Once a Free Miner Certificate has
been secured, a “free miner” will have certain rights as well as responsibilities in respect of
exploration and mining activities carried out on Crown Mineral land, including the right to register
claims using the relatively new online staking system called Mineral Titles Online, should certain
criteria be met.  Mineral Titles Online is discussed in further detail below.

On January 12, 2005, the British Columbia mineral titles system was converted to a new online
system. Ground staking was eliminated and all title acquisition and maintenance is now registered
online. An online electronic grid map of cells represents the entire province of British Columbia
and cells can be selected as mineral claims, if available. Other jurisdictions in Canada have also
begun to develop online systems to integrate data and create more technologically updated systems.
British Columbia’s system is, in many respects, precedent-setting for Canada’s other jurisdictions.

The recorded holder of a claim is entitled to those minerals or placer minerals, as the case may be,
that are held by the Crown and that are situated vertically downward from and inside the boundaries
of the claim. In order to keep claims in good standing, exploration and development work must be
filed or cash in lieu must be paid to the British Columbia government.  If certain conditions are met,
a claim can be converted to a lease. The holder of the lease has the ability to hold Crown mineral
lands for a longer period of time (up to 30 years plus additional renewals) and produce commercial
quantities of ore or pay dirt. Only work prescribed in the Mineral Tenure Act Regulation is
acceptable for registration as assessment credit on a claim. As well, the necessary approvals and
permits under the Mines Act must be obtained before any mechanical disturbance of the surface of
the ground is performed by, or on behalf of, a recorded holder of a mineral title.

The holder of a mineral claim or mining lease does not have exclusive possession of the surface or
exclusive right to use the surface of the land. However, the Mineral Tenure Act does confirm that a
recorded holder of a claim or lease has the right to use, enter and occupy the surface of the claim or
lease for the exploration, development or production of minerals, including the treatment of ore and
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concentrates, and all operations related thereto and to the business of mining, subject to certain
notification and compensation provisions and other restricted areas set out in the Mineral Tenure Act.
Therefore, any mine infrastructure, including mineral processing facilities and roads, do not require
additional tenure licensing if they are located on a mineral title and the surface is owned by the
Crown. Separate surface titles over Crown land issued pursuant to the Land Act are only required in
cases where mineral exploration or development activities require surface use on Crown lands where
mineral titles have not already been obtained.

2. Coal Act

The applicable legislation related to obtaining coal tenures and defining the rights thereunder is the
Coal Act.

Coal licences are the tenure that is associated with exploration for coal. A coal licence holder has
the exclusive rights to explore for and develop coal on the licence location and to remove certain
quantities of coal. A coal lease must be obtained in order to commercially produce coal from an
area. A coal licence may be taken to lease if certain requirements are met, including the submission
of a plan of operations showing the exploration, development and production to be carried out on
the location during the term of the lease, supported by data, feasibility studies and other information
the minister may require to evaluate the application.  If the requirements pursuant to the Coal Act are
met in a satisfactory form, a coal lease must be issued.

As with the Mineral Tenure Act, the holder of a licence issued pursuant to the Coal Act is entitled to
enter, occupy and use the surface area of the location for the purpose of exploring for and
developing coal on the location where the coal rights are vested in or reserved to the province.  If
the surface area is privately held, notification procedures must be complied with prior to engaging in
any mining activity and compensation to the surface owner may be payable. Although the holder of
a coal licence or lease has the right to use the surface for coal exploration and mining activities, the
Coal Act does not provide the holder of a coal licence or lease with exclusive possession of the
surface of the coal licence, nor does it preclude other tenures, such as petroleum and natural gas
rights, from being issued over areas where pre-existing coal tenures are located.

3. Land Act

Under the Land Act, surface tenure over Crown land can be obtained in situations where surface use
is required for exploration and development and it is determined that exclusive possession is
required or some of the mine infrastructure will be located in areas not covered by a mineral or coal
tenure. For example, a mine plan may be developed such that the mineral tenures do not fully
encompass the mine infrastructure.  Without the authority to utilize the surface that is coupled with
a mineral or coal tenure pursuant to the Mineral Tenure Act or Coal Act, as the case may be, it would
be necessary to apply for and obtain a grant of surface tenure pursuant to the Land Act.

There are various types of dispositions that can be obtained under the Land Act including licences of
occupation, leases or fee simple interests. Application for the issuance of a specific form of tenure
would take into consideration the length of time such tenure is required, the permanency of the
structures that are to be placed on the specific parcel of land and whether exclusive possession is
required.
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As well, quarrying licences and leases for sand and gravel are issued pursuant to the Land Act, rather
than the Mineral Tenure Act. However, note that if a quarry is being established on an existing
mineral or coal tenure for a construction purpose associated with a mine, a separate tenure issued
pursuant to the Land Act is not required.

D. Notification to Private Surface Owners and Conflict Resolution

Prior to 2007, notice to surface owners was not required before the holder of a Crown mineral or
coal tenure could enter onto private surface lands to conduct exploration, development or mining
activity unless the proposed work disturbed the surface by a mechanical means. However, recent
amendments were made to the Mineral Tenure Act, the Coal Act and the respective regulations
thereunder such that a recorded holder now must give private surface owners eight days notice
before entering private land for any mining activity.  As well, the applicable legislation limits the
right of entry in certain areas.  For example, a tenure holder is not able to enter onto lands to
conduct exploration where such lands are occupied by a building, or where the curtilage of a
dwelling house is or where the land under cultivation.

Conflict may arise with private surface owners during exploration, development or mining. The
surface owner and the mineral tenure holder are encouraged by the applicable governmental
agencies to negotiate a settlement between themselves.  If the dispute cannot be resolved, then
application can be made to the chief gold commissioner who will assist in providing guidance and
recommendations to resolve the dispute.  If the dispute is still unresolved after involvement from
the chief gold commissioner, then it can be referred to the Mediation and Arbitration Board by
either party.  The Mediation and Arbitration Board is an independent, quasi-judicial body established
under the Petroleum and National Gas Act charged with resolving conflicts between surface land
owners and holders of Crown subsurface rights seeking access to land to explore for, and develop,
subsurface resources. Decisions of the Mediation and Arbitration Board may be appealed to the
British Columbia Supreme Court.  As well, the Mining Right of Way Act entitles a recorded holder to
take and use private land for a right of way in respect of exploration, development and operation of
a mineral title without the consent of the surface owner, provided that certain compensation is paid.
The procedures for gaining entry and determining that compensation that would be payable is
determined in accordance with the Expropriation Act.

E. Mineral Tax Act

In British Columbia, a mineral tax is imposed pursuant to the Mineral Tax Act and is payable on the
production from a mine (regardless of tenure type). The tax is calculated as 13% of “net revenue”
and 2% of the “net current proceeds”.  Both of these terms are defined in the Mineral Tax Act.  The
Mineral Tax Act permits only “prescribed costs and expenses” to be deducted in the computation of
net revenue and net current proceeds (unlike the Income Tax Act where costs of doing business are
generally deductible unless specifically prohibited).

Throughout Canada each province has a regime for its respective government to collect royalties or
taxes from the production of minerals.



Lawson Lundell LLP 52 www.lawsonlundell.com

F. Mine Permitting

1. Mines Act Permit

The applicable legislation related to the regulation of exploration, development and mining activities
is the Mines Act and the regulations thereunder, including, the Health, Safety and Reclamation Code
for Mines in British Columbia.

Under section 10 of the Mines Act, a permit must be obtained prior to any work in, on or about a
mine. A mine includes, amongst other things, a place where mechanical disturbance of the ground
or any excavation is made for mineral exploration activities. Therefore, almost every exploration
and/or development program will require a Mines Act permit, regardless of the ownership of the
land and minerals involved.

In order to obtain a Mines Act permit, an applicant must submit a Notice of Work to the Ministry of
Energy, Mines and Petroleum Resources which sufficiently details the proposed work and program
for the conservation of cultural heritage resources and for the protection and reclamation of land,
watercourses and cultural heritage resources affected by the activity.  A mines inspector will review
the application and may refer the application to other government agencies, First Nations and any
other interested parties for comments if the proposed activities have an impact on such parties. A
permit may be issued if the work and reclamation program is approved along with any terms and
conditions that the chief inspector considers necessary. The inspector will usually require a security
deposit to ensure proper reclamation of the land.

The Health, Safety and Reclamation Code for Mines in British Columbia has been implemented as a
Regulation under the Mines Act and must be complied with in any work that is conducted on a mine.
Its purpose is to provide guidance, regulate exploration and mining activities and impose specific
standards at the operational level.

Permits for exploration programs are generally amended each year upon the submission of a Notice
of Work that details the upcoming year’s exploration and reclamation activities.

For mine development and mining activities, applications for Mines Act permits will require a
significantly greater amount of detail including:

(i) the particulars of the design, construction, operation and closure of mine
components (taking into consideration the safety of the public, mine workers, and
the protection of the environment);

(ii) particulars of the nature and present uses of the land to be used for the mine; and

(iii) particulars of the nature of the mine and the extent of the area to be occupied by the
mine, and a program for the protection and reclamation of the land and watercourses
during the construction and operational phases of the mining operation.

As well, consultation with the government agencies and the First Nations affected will be a much
more extensive process. Mine permits are normally reevaluated and assessed every five years
although a proponent has certain obligations under the Code should there be significant mine plan



Lawson Lundell LLP 53 www.lawsonlundell.com

changes or other extenuating circumstances. Permits will often contain numerous reporting
obligations as well.

2. Environmental Assessment

Generally, exploration projects do not require an environmental assessment pursuant to the British
Columbia Environmental Assessment Act because the tonnage of ore removed does not meet the
thresholds to make the exploration project a “reviewable project” under the Reviewable Projects
Regulation.  By way of example, in the case of mineral, coal and sand/gravel projects, the following
thresholds are applicable with respect to new facilities:

 A reviewable mineral mine is a new mine facility that, during operations, will have a
production capacity equal to or greater than 75,000 tonnes per year of mineral ore.

 A reviewable coal mine is a new mine facility that, during operation, will have a
production capacity equal to or greater than 250,000 tonnes per year of clean coal or raw
coal or a combination of both clean coal and raw coal.

 A reviewable sand and gravel pit is a new pit facility that will have a production capacity
(a) equal to or greater than 500,000 tonnes per year of excavated sand or gravel or both
sand and gravel during at least one year of its operation, or (b) over a period of equal to
or less than 4 years of operation, equal to or greater than 1,000,000 tonnes of excavated
sand or gravel or both sand and gravel.

The Reviewable Projects Regulation also sets outs thresholds for placer mineral mines, construction
stone and industrial mineral quarries and off-shore mines.

As well, existing projects do not trigger an environmental assessment unless there is a modification
such that the existing project, were it a new project, would meet the criteria of being a reviewable
project (i.e. above the threshold amounts stated above) and:

 in the case of mineral and coal mines, the modification will result in the disturbance of at
least 750 hectares of land that was not previously permitted for disturbance, or an area of
land that was not previously permitted for disturbance and that is at least 50% of the
area of land that was previously permitted for disturbance at the existing facility;

 in the case of sand and gravel pits, the modification will result in the disturbance of an
area of land that was not previously permitted for disturbance and that is at least 35% of
the area of land that was previously permitted for disturbance at the existing project.

If the planned production capacity from the outset is known to be greater than the reviewable
project threshold for new projects then the proponent of a project is legally required to apply for an
environmental assessment certificate (“EA certificate”) under section 8 of the Environmental
Assessment Act which states “a person must not (a) undertake or carry on any activity that is a
reviewable project, or (b) construct, operate, modify, dismantle or abandon all or part of the facilities
of a able project, unless (c) the person first obtains an environmental assessment certificate for the
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project, or (d) the executive director, under section 10(1)(b), has determined that an environmental
assessment certificate is not required for the project.”

There are sections in the Environmental Assessment Act that allow the Executive Director to permit a
reviewable project to proceed without an EA certificate; however, an exemption is unlikely if the
proposed project significantly exceeds the reviewable projects threshold.

Furthermore, the Ministry of Energy, Mines and Petroleum Resources is prohibited from issuing a
Mines Act permit for a reviewable project unless the proponent of the reviewable project has applied
for an EA certificate under the Environmental Assessment Act. In order to screen all Mines Act permit
applications and ensure compliance, a proponent is required to disclose the “estimated annual
extraction” in the application. Upon a Mines Act permit application being submitted, the Ministry of
Energy, Mines and Petroleum Resources would only issue a Mines Act permit for projects that fall
below the reviewable project threshold unless the project has been issued an EA certificate (or been
exempted by the Executive Director).  Even if a Mines Act permit were issued contrary to the
Environmental Assessment Act, the Environmental Assessment Act deems any approval under another
enactment to be without effect if it is issued for any activity that is a reviewable project.

Because of potential overlap between the requirements during the environmental assessment
process and the Mines Act permitting process and in order to make mine permitting more
streamlined and efficient, concurrent approval processes for a Mines Act permit, federal
environmental assessment and various ancillary licenses and permits are available for mine
proponents.  Therefore, Mines Act permit applications for the development of projects undergoing
an environmental assessment may be submitted concurrently with the Environmental Assessment
Project Application Report.

3. Other Permits, Licences and Approvals

Many other ancillary permits and licences may be required for the exploration, development and
operation of a mine, including all of the federal authorizations discussed earlier. Examples of
provincial authorizations, in addition to a Mines Act permit and an Environmental Assessment
Certificate, which may be typical for mining operations, include the following:

 Water Licences and Approvals issued pursuant to the Water Act;

 Licences to Cut, Special Use Permits, Free Use Permits and Road Use Permits issued
pursuant to the Forest Act;

 Licences of Occupation and Leases issued pursuant to the Land Act ;

 Waste Discharge Permit issued pursuant to the Environmental Management Act;

 Camp Operation Permits issued pursuant to the Health Act and Environmental Management Act;

 Hazardous Waste Generator Permit (Waste Oil) issued pursuant to the Environmental
Management Act (Hazardous Waste Regulations);
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 Fuel Storage Approval issued pursuant to the Fire Services Act;

 Permits to alter, destroy or damage wildlife habitat and Permits to possess, take or destroy
bird nests issued pursuant to the Wildlife Act ;

 Permits to Alter Archaeological Site issued pursuant to the Heritage Conservation Act;

 Approvals to Cross Highways issued pursuant to the Industrial Roads Act.
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